





Tus Journat is published to advance 
sound thinking in the fields of insurance 
law relating to Life, Health and Accident, 
Fire and Casualty, Automobile, and Negli- 
gence, and to review unfolding develop- 
ments of interest and importance. Thus, 
the JourNat presents timely articles cn 
pertinent subjects of insurance law, di- 
gests of recent decisions, comments on 
pending legislation, reviews of legal arti- 
cles in contemporary publications, and 


other features reflecting the changing 


scene of insurance law within its scope of 
coverage. 


In the interest of stimulating current 
thought and frank discussion of signifi- 
cant relevant topics in insurance law, the 
pages of the Journat are made freely 
available. Because of this open policy of 
expression, no editorial responsibility is 
assumed for the ideas and opinions set 
forth. On this basis contributions are 
invited. 


The InsurANceE LAw Journat is published 
monthly by Commerce Clearing House, Inc., 
214 N. Michigan Ave., Chicago 1, Illinois, Sub- 
scription Rate: $10 per year; single copies, 
price $1. 
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Our Montreal tax iriver Was I\ ved i 
a personal injury action in a Canadian court 
He could not be administered the oath, 
which some judicial systems still require as 


a guarantee of truth-telling, after he said 
“When you die here on earth, that’s that.” 
This indicated to the court that 


he held no belief in a life after death and as 


Statement 


a consequence, the skeptic was not qualified 
to testify in the personal injury action in 
which he was co-defendant. The plaintiff 
obtained a judgment. 

Even before Pilate blurted out his famous 
question, “What is truth?”, man’s judicial 
systems, crude, sought means of 
insuring truth-telling by witnesses. In Anglo 
American judicial history the rule provided 
for the exclusion of testimony of those who 
did not believe in a Supreme Being or in a 
system of rewards and punishments after 
death. Lawyers acqainted with this history 
and the desuetude of the rule are apt to be 
surprised by this Canadian case * indicating 
that some vestige But 
the abolition of more 


however 


of the rule remains. 
the rule seems even 
surprising than its occasional vestiges, if one 
considers the almost universal employment 
of the oath among different peoples as an 
aid to truth-telling. 

The ancient Chinese witness was handed a 
saucer, which he would dash upon the floor 
and break into pieces, thus indicating that he 
himself should be broken into pieces should he 
Among the Nagas of 
the 
purjurer by observing two men holding a 
dog or a fowl by the feet and head while 
a third man with a blow of a dao 
weapon) cut the dog or fowl in two. 
very early ceremonies bespoke the idea of 
the physical harm which would come to the 
witness should he misrepresent the facts of 


a case, 


falsely testify Assam, 


the witness was reminded of fate of a 


(heavy 
These 


*See No. 248229 of Superior Court, District 
of Montreal, now in appeal, as reported in 
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| lie, may the sun plunge sickness into 1 
entrails like this knife,” was the oat! it 
lungas given with the brandishment ‘ 
knite betore the sun 

\nother transition in the history of oaths 


involved the invocation of the gods con 
Thus, the recorded 
oaths between the Macedonians and 
Carthaginians show that the 
earth, rivers, meadows and waters were in 
voked side by side with Zeus, Hera and 
Apollo. And the Romans invoked the 
heaven god to smite with lightning if they 


broke thei 


ceived in human form 
treaty 


sun, moon, 


oaths. 

For this interesting historical information 
we are indebted to W. Erskine Williams of 
Fort Worth, who wrote in 10 Texas Law 
Review 64. Mr. Williams also says: 

“As the nations became more observant, 
showed that and, tigers 
were as likely to kill truth tellers as they 
were perjurers, and that even lightning had 
no high degree of moral discrimination, and 
finally, in the ‘Clouds’ of Aristophanes, such 
beliefs were ridiculed. Gradually, as a gen- 
eral rule, the idea of retribution for perjury 
has been transferred from the present world 
to the world beyond the grave, and so, now, 
oaths are taken in the name of some deity, 
with the thought that the deity will punish 
for false testimony... . / And now, to the ques- 
worth while to swear a witness 
in a court of law or equity? Is it wrong to 
all? At one place in the New 
Testament, Matt. 5:34, Christ’s injunction 
is, ‘Swear not at all.’ Some of the original 
fathers of Christianity laid it down as a law 
that there should be no swearing at all. 
However, it has come to be universally 
believed that it was right for any Christian 
to take an oath when administered by a 
proper official of law.” 


experience bears 


tion, is it 


swear at 


A sample of ten modern legal writers on 
the subject of oaths reveals that each and 


every one of them has condemned the sort 


Comment, 27 Canadian Bar Review, December, 
1949, p. 1234. 
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see it the real deterrent to peru 
is not tea i God, but rather cross-exam 
ination and tear of prosecution They hav 
shown that the “unbeliever” is incompetent 
only if he is discovered and honestly admits 
disbelief under questioning by the oppos 
ing attorney, who wishes to exclude the 
testimony precisely for the reason that he 
does not want the truth told. They have 


demonstrated the inconsistency of this sur 
prise tactic with modern trial procedures 
They have concluded that the operation of 
the rule has thus defeated the very purpose 
of its adoption, the search for truth; it may 
furthermore exclude the testimony of emi- 
nent though unbelieving scientists and may 
even allow a recalcitrant witness to refuse 
to testify and thus to avoid citation for 
contempt. 

Mr. Alastair M. Watt has stated nearly all 
of these objections to the rule in 27 Canadian 
Bar Review 1234. With Mr. Watt’s ques- 
tioning of the relevance of a witness’ views 
on immortality to the facts of an automobile 
accident we cannot disagree 

In the United States the rule disqualify- 
ing such the skeptical taxi 
driver has become extinct by virtue of con- 
stitutional or statutory revision. The fact 
that this change was accomplished only by 
discrete and independent action in each state 
may afford some inspiration to those who 
hope for a uniform system of justice through- 
out the country. 


witnesses as 


Veterans Need Insurance Help 
Mr. William E. Blain of Hicksville, New 


York, writes with reference to the “GI 
Benefit Deadlines” notice on page 892 of 
the December, 1949 INSuRANCE LAw JOURNAL: 

“Your reminder of G. I. Benefit deadlines 
in the December issue was very timely. 
I’m sure other veterans also appreciated 
this notice. 

“Is there, to your knowledge, any legisla- 
tion pending which would extend the period 
for which NSLI policies can be continued 


Report to the Reader 


ilso be helpful. H. R. 654 ed b 
Representative Kearne 


January 3, 1950. provides 


“That the \dmimnistrator 4 Veterans 
Affairs is authorized and directed, upon 
application made to him by the person in 
sured under any five-year level premium 


Government which is 
in effect under premium 


to cancel such policy and to issue to such 


life insurance policy 


paying conditions, 


person a paid-up insurance policy upon his 
life in an amount equal to the amount of 
paid-up insurance purchasable at the at- 
tained the insured with a single- 
payment premium equal in amount to the 
aggregate of the premiums paid by him on 
his five-year level premium policy.” 

The same bill provides for similar bene- 


age of 


fits to persons whose policies have lapsed 
and to the 
policies have lapsed. A companion bill (S. 
2689) was introduced in the Senate by 
Senator Pepper of Florida on October 13, 
1949, and was sent to the Senate Finance 
Committee. No action has yet taken 
on either measure. 

H. R. 6399, introduced by Representative 
Flood of Pennsylvania on October 13, 1949, 
seeks to amend Section 602(z) of the Na- 
tional Service Life Insurance Act of 1940, 
as amended, to provide that any person who 


beneficiaries of persons whose 


been 


retroactively converted his insurance prior 
to August 1, 1946, and who was totally 
disabled at the time of such conversion, 
may, upon application made while so dis- 
abled and within one year after the date of 
the amendment, have the 
aside, recover the amount required to effect 
the conversion and have the insurance con- 
tinued on any otherwise authorized. 


conversion set 


basis 


Insurance Company Accounting 
A state tax upon an insurance company’s 
paid-up capital and surplus must not by 
any construction be applicable to United 
(Continued on page 117) 
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f Gorncadd taxi drivers put no trust in God 
may come as a surprise to many a pas- 
senger. It has always seemed that it wasn’t 
brakes, horn and driving skill which helped 
them maneuver their cabs at high 
through traffic-jammed streets, but if we 
are to take the fatalistic statement of a 
Montreal taxi driver as representing the 
views of the whole class, then we will have 
to give up our belief in guardian angels for 


speed 


taxi drivers. 

Our Montreal taxi driver was involved in 
a personal injury action in a Canadian court. 
He could not be administered the oath, 
which some judicial systems still require as 
a guarantee of truth-telling, after he said: 
“When you die here on earth, that’s that.” 
This statement indicated to the court that 
he held no belief in a life after death and as 
a consequence, the skeptic was not qualified 
to testify in the personal injury action in 
which he was co-defendant. The plaintiff 
obtained a judgment. 

Even before Pilate blurted out his famous 
question, “What is truth?”’, man’s judicial 
systems, however crude, sought means of 
insuring truth-telling by witnesses. In Anglo- 
American judicial history the rule provided 
for the exclusion of testimony of those who 
did not believe in a Supreme Being or in a 
system of rewards and punishments after 
death. Lawyers acqainted with this history 
and the desuetude of the rule are apt to be 
surprised by this Canadian case * indicating 
But 
more 


that some vestige of the rule remains. 
the abolition of 
surprising than its occasional vestiges, if one 
considers the almost universal employment 
of the oath among different peoples as an 
aid to truth-telling. 


the rule seems even 


The ancient Chinese witness was handed a 
saucer, which he would dash upon the floor 
and break into pieces, thus indicating that he 
himself should be broken into pieces should he 
falsely testify. Among the Nagas of Assam, 
the witness was reminded of the fate of a 
purjurer by observing two men holding a 
dog or a fowl by the feet and head while 
a third man with a blow of a dao (heavy 
weapon) cut the dog or fowl in two. 
very early ceremonies bespoke the idea of 
the physical harm which would come to the 
witness should he misrepresent the facts of 
a case. 


These 


*See No. 248229 of Superior Court, District 
of Montreal, now in appeal, as reported in 
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It was the custom in Siberian law suits 
between the Russians and Wild Ostiaks to 
bring the head of a bear into court, the 
Ostiak inviting the bear to devour him if 
he lied. Men early swore by the Styx or 
the Tiber, and even today the Hindu takes 
his most binding pledge on the waters of the 
Ganges, whose goddess will take terrible 
vengeance upon the perjurer’s children, “If 
I lie, may the sun plunge sickness into my 
entrails like this knife,” was the oath of the 
Tungas given with the brandishment of a 
knife before the sun. 

Another transition in the history of oaths 
involved the invocation of the gods con- 
ceived in human form. Thus, the recorded 
treaty oaths between the Macedonians and 
Carthaginians show that the sun, 
earth, rivers, meadows and waters were in- 
voked side by side with Zeus, Hera and 
Apollo. And the Romans invoked the 
heaven god to smite with lightning if they 
broke their oaths. 


moon, 


For this interesting historical information 
we are indebted to W. Erskine Williams of 
Fort Worth, who wrote in 10 Texas Law 
Review 64. Mr. Williams also says: 

“As the nations became more observant, 
experience showed that bears and_, tigers 
were as likely to kill truth tellers as they 
were perjurers, and that even lightning had 
no high degree of moral discrimination, and 
finally, in the ‘Clouds’ of Aristophanes, such 
beliefs were ridiculed. Gradually, as a gen- 
eral rule, the idea of retribution for perjury 
has been transferred from the present world 
to the world beyond the grave, and so, now, 
oaths are taken in the name of some deity, 
with the thought that the deity will punish 
for false testimony. ... J And now, to the ques- 
tion, is it worth while to swear a witness 
in a court of law or equity? Is it wrong to 
swear at all? At one place in the New 
Testament, Matt. 5:34, Christ’s injunction 
is, ‘Swear not at all.’ Some of the original 
fathers of Christianity laid it down as a law 
that there should be no swearing at all. 
However, it has come to be universally 
believed that it was right for any Christian 
to take an oath when administered by a 
proper official of law.” 

A sample of ten modern legal writers on 
the subject of oaths reveals that each and 
every one of them has condemned the sort 








Comment, 27 Canadian Bar Review, December, 
1949, p. 1234. 
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of rule which excluded the testimony of our 
Montreal taxi driver. Indeed, the reasons 
they have urged for its abolition leave little 
room for difference of opinion, They have 
pointed out that the occurrence of perjury 
by those who claim to believe in God and 
in a system of rewards and punishments 
after death has become so great as now to 
be a social plague, and that as early as 813 
A. D. the Council of Tours was saying the 
same thing. They have suggested that false 
testimony after an oath in the name of God 
should reasonably be punishable by the 
Almighty and not by courts. They have 
asserted that the real deterrent to perjury 
is not fear of God, but rather cross-exam- 
ination and fear of prosecution. They have 
shown that the “unbeliever” is incompetent 
only if he is discovered and honestly admits 
disbelief under questioning by the oppos- 
ing attorney, who wishes to exclude the 
testimony precisely for the reason that he 
does not want the truth told. They have 
demonstrated the inconsistency of this sur- 
prise tactic with modern trial procedures. 
They have concluded that the operation of 
the rule has thus defeated the very purpose 
of its adoption, the search for truth; it may 
furthermore exclude the testimony of emi- 
nent though unbelieving scientists and may 
even allow a recalcitrant witness to refuse 
to testify and thus to avoid citation for 
contempt. 

Mr. Alastair M. Watt has stated nearly all 
of these objections to the rule in 27 Canadian 
Bar Review 1234. With Mr. Watt’s ques- 
tioning of the relevance of a witness’ views 
on immortality to the facts of an automobile 
accident we cannot disagree. 

In the United States the rule disqualify- 
ing such witnesses as the skeptical taxi 
driver has become extinct by virtue of con- 
stitutional or statutory revision. The fact 
that this change was accomplished only by 
discrete and independent action in each state 
may afford some inspiration to those who 
hope for a uniform system of justice through- 
out the country. 


Veterans Need Insurance Help 


Mr. William E. Blain of Hicksville, New 
York, writes with reference to the “GI 
Benefit Deadlines” notice on page 892 of 
the December, 1949 INSuRANCE LAw JOURNAL: 

“Your reminder of G. I. Benefit deadlines 
in the December issue was very timely. 
I’m sure other veterans also appreciated 
this notice. 

“Is there, to your knowledge, any legisla- 
tion pending which would extend the period 
for which NSLI policies can be continued 
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on aterm basis? My NSLI policy attached 
in November, 1942, and I understand that 
according to pending regulations, it must 
be converted to a permanent-type policy by 
November, 1950. Of course, I’m trying to 
find out about this from the VA, but 
your comments will be helpful.” 

According to the Veterans Administra- 
tion, upon the expiration of the current 
eight-year term period, application may be 
made for renewal of the term insurance for 
an additional period of five years at the 
premium rate for the applicant’s then-at- 
tained insurable age. 

The following additional information may 
also be helpful. H. R. 6548, introduced by 
Representative Kearney of New York on 
January 3, 1950, provides: 

“That the Administrator of Veterans’ 
Affairs is authorized and directed, upon 
application made to him by the person in- 
sured under any five-year level premium 
Government life insurance policy which is 
in effect under premium-paying conditions, 
to cancel such policy and to issue to such 
person a paid-up insurance policy upon his 
life in an amount equal to the amount of 
paid-up insurance purchasable at the at- 
tained age of the insured with a single- 
payment premium equal in amount to the 
aggregate of the premiums paid by him on 
his five-year level premium policy.” 

The same bill provides for similar bene- 
fits to persons whose policies have lapsed 
and to the beneficiaries of persons whose 
policies have lapsed. A companion bill (S. 
2689) was introduced in the Senate by 
Senator Pepper of Florida on October 13, 
1949, and was sent to the Senate Finance 
Committee. No action has yet been taken 
on either measure. 

H. R. 6399, introduced by Representative 
Flood of Pennsylvania on October 13, 1949, 
seeks to amend Section 602(z) of the Na- 
tional Service Life Insurance Act of 1940, 
as amended, to provide that any person who 
retroactively converted his insurance prior 
to August 1, 1946, and who was totally 
disabled at the time of such conversion, 
may, upon application made while so dis- 
abled and within one year after the date of 
the amendment, have the conversion set 
aside, recover the amount required to effect 
the conversion and have the insurance con- 
tinued on any basis otherwise authorized. 


Insurance Company Accounting 


A state tax upon an insurance company’s 
paid-up capital and surplus must not by 
any construction be applicable to United 
(Continued on page 117) 
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'§ State Legislation 


The Eighty-first Congress, Second Ses- 


sion, has two important health-insurance 
proposals for consideration. Representative 
Keating of New York introduced a measure 
(H. R. 6727) which would encourage the 
expansion and improvement of voluntary 
prepayment-health plans by permitting an 
income tax credit against premiums or sub- 
Keating bill pro- 
a voluntary 


scription charges. The 


vides an incentive for joining 
prepayment plan by allowing the credit on 
a graduated scale, running from a credit of 
ninety per cent of the amount paid for pre- 
miums for those with an adjusted gross in- 
come under $2,000 a year down to sixty per 
cent of such premiums for those with in 


comes over $10,000 a veat 


Proposed Federal Health Act 
of 1950 


Senator Hunt of Wyoming has introduced 
a voluntary health insurance plan (S. 2940), 
entitled the National Health Act of 1950. 
Following closely the recommendations of 
the Hoover Commission on Government 
Reorganization, Senator Hunt’s plan pro- 
vides a program of national voluntary health 
insurance for low-income groups under a 
new Department of Health to be supervised 
by a doctor with Cabinet rank. His plan 
calls for voluntary government insurance 
for prepayment of medical, dental and hos- 
pital expense for anyone desiring to enroll. 
Avoiding the imposition of a specific tax for 
health insurance, Senator Hunt proposes 
using a deductible feature under which the 
first portion of medical expenses up to a 
certain annual limit would be borne by the 
insured. This amount has not yet been deter- 
mined. The provision for private hospital 
rooms and expensive dental work would 
be eliminated. 
tinuance of existing voluntary programs 
temporarily and would not alter present 


84 


His plan would permit con- 


an 


arrangements under which some 24,000,000 
persons (armed service members and de- 
pendents, veterans and beneficiaries of state 
and community programs) receive free med- 
ical and dental services. 

The program would be financed by annual 
appropriations of $35,000,000 for four years 
with subsequent amounts to be determined 
annually by Congress. The progtam would 
also establish a $70,000,000 five-year plan of 
federal assistance to farmers’ experimental 
health cooperatives. This phase of the pro- 
gram would be conducted under the direc- 
tion of the Surgeon General in selected rural 
areas to “determine the practicality and 
effectiveness” of such cooperatives in pro 
viding comprehensive medical care for its 
members. A maximum of fifty cooperatives 
a year and not more than two in any one 
state could receive federal assistance. The 
Surgeon General would be authorized to 
make grants-in-aid to voluntary nonprofit 
agencies, to make surveys and to assist in 
the organization and operation of the co 
operatives. (rants would be limited to a 
maximum of fifty per cent of the cost of pro- 
viding medical care and to a three-year period. 


Life Company Income Tax Formula 
Approved 


The House of Representatives, on Janu 
ary 26, passed H. Res. 371, which pro- 
vides for life insurance company net-invest 
ment income taxation, after adopting an 
amendment exempting from the'tax, under 
certain conditions, companies in receivership. 
In general, the bill is based on the industry- 
wide valuation-rate formula and provides 
for revising the present statutory formula, 
which contains the fixed element of three 
and one-quarter per cent, to select the aver- 
age rates of interest assumed by the in- 
dustry in maintaining its policy reserves. 
In calculating the tax for the years 1947 


IL J—February, 1950 


ee 













> A wt ot 


al 
o1 
tk 
SO 
th 
of 
de 
th 
of 
tic 


co 
ali 
m 
m: 
of 
on 
Se 
of 
Ce 
ch 
mi 


Le 





nu- 
ro- 
est- 

an 
der 
hip. 
try- 
ides 
ula, 
iree 
ver- 

in- 
ves. 
1947 


1950 





age Fe 


cee 


ote 


Se 


OOS ag: 


Te Pen | 


through 1950, each company would pay a 
tax which would be the same percentage 
of its net-investment income as that for 
every other company. No account would 
be taken of the excess of the policy liabili- 
ties of individual companies above their net- 
investment incomes, 


House Committee Reports 
NSLI Amendment 


H. R. 1941, which proposes amending the 
National Service Life Insurance Act of 1940 
to limit beneficiary participation, was re- 
ported without amendment by the House 
Committee on Veterans’ Affairs on January 
24. The bill provides that if either parent 
of the insured shall have abandoned his 
family for seven or more years, and shall 
have remained in abondonment as of the 
date on which National Service Life Insur- 
ance became payable by reason of the death of 
his child, such person shall not be considered 
as the “parent,” “father” or “mother” of 
such child and shall not be entitled to par- 
ticipate in the insurance. 


State Legislation 


On the state scene, the 
Kentucky, Massachusetts, Mississippi, New 
Jersey, Rhode Island, South Carolina and 
Virginia are in regular session. Maryland 
is meeting in its regular even-year budget 
session, and Maine and South Dakota are 
in special session. The 1949 session of the 
Georgia legislature, which reconvened last 
month, is in its closing days. 


legislatures of 


The Georgia legislature approved the Un- 
authorized Insurers Process Act (H. B. 311) 
on February 1, the provisions following 
those of the model bill of the National As- 
sociation of Insurance Commissioners. Under 
the act, the issuance or delivery of contracts 
of insurance, by mail or otherwise, to resi- 
dents of Georgia or to corporations au- 
thorized to do business therein, the solicitation 
of applications for contracts or the collec- 
tion of premiums,.membership fees, assess- 
ments or other considerations for such 
contracts, by an unauthorized foreign or 
alien insurer, is equivalent to an appoint- 
ment, by the insurer, of the Insurance Com- 
missioner to serve as its attorney for service 
of process in any action instituted by or 
on behalf of an insured or beneficiary. 
Service is made by delivering two copies 
of the suit and process to the Insurance 
Commissioner or some person in apparent 
charge of his office. The Insurance Com- 
missioner must send by registered mail one 


Legislation 


of the copies of the suit and process to the 
defendant at its last-known principal place 
of business. The service is sufficient, pro- 
vided that plaintiff, within ten days, sends 
by registered mail notice of the service and 
a copy of the suit and process to the de- 
fendant at its last-known principal place 
of business, and provided that defendant’s 
receipt, or a receipt issued by the post 
office with which the letter is registered, and 
the affidavit of the plaintiff or plaintiff's 
attorney showing a compliance, are filed 
with the clerk of the court in which the action 
is pending, on or before the date the 
fendant is required to appear, or within 
such further time as the court allows. 


de- 


Georgia also acted (H. B. 312, approved 
January 26, 1950) to remove from its statute 
books certain sections of the Code of 1933, 
which had either been repealed by implica- 
tion or by later legislation, or contained 
material duplicated in other 
been declared unconstitutional, and served 
only to produce confusion as to the real 
meaning of its insurance laws. Specifically, 
the following sections were repealed: 


Statutes or 


(1) Section 56-233, which imposed on in- 
surance companies an annual tax of $1.50 
upon each $100 of their gross receipts; 

(2) Section 56-319, which required every 
life insurance company whose deposit was 
less than the required $100,000 to increase 
its deposit by ten per cent annually until 
the deposit aggregated the required amount; 

(3) Section 56-321, which required of in- 
dustrial life, accident or health insurance 
companies, as a condition of doing business 
in the state, a deposit equal to sixty per 
cent of its capital stock, consisting of United 
States, state, county or municipal bonds; 

(4) Section 56-408, which provided that 
if any foreign insurer doing business in the 
state, without the consent of the other 
party to any suit brought against it in the 
State of Georgia, removed the suit to a 
federal court, the Insurance Commissioner 
was authorized to revoke the company’s 
authority to do business in the state; and 

(5) Section 56-409, which provided for 
renewal of a license forfeited under Section 
56-408, upon terms prescribed by the In- 
surance Commissioner, after two years from 
the date of forfeiture. 


The Missouri legislature has approved a 
bill which alters the law on survival of 
personal injury or death actions. The amend- 
ment provides for the survival of death 
actions in the event of the death of either 
the party bringing the action or the tort- 
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feasor. A right of action for death or for 
personal injury is sufficient to authorize and 
to require the Probate Court to appoint, 
upon written application of one or more 
beneficiaries, a personal representative of 
the deceased. The existence of a right of 
action for death or personal injury is suf- 
ficient to authorize and to require the Pro- 
bate Court to appoint a personal representative 
of a deceased tortfeasor, upon the written 
application of any person interested in the 
right of action. 
nonresident tortfeasor, the Probate Court of 
the county where the casualty occurred has 
the power to appoint a representative for the 
(S. B. 208, approved 


In case of the death of a 


deceased tortfeasor. 
January 31, 1950.) 


Proposed State Legislation 


In New York, a resolution was introduced 
in the Assembly seeking the appointment of 
a legislative committee to investigate insur- 
ance rates in the life, fire and liability fields; 
and a special legislative committee is at 
work drafting a bill, to be sponsored in the 
current session, covering control of acquisi- 
tion costs, with emphasis on centering con- 
trol within the industry. A measure of this 
nature failed to pass at the 1949 session. 
Amendment of Section 81 of the New York 
Insurance Law to enable life insurance com- 
panies to invest up to three per cent of ad- 
mitted assets in investments other than 
common stocks and real estate has been 
proposed to the Joint Legislative Committee 
on Insurance Rates and Regulation. Thir- 
teen states and the Dominion of Canada 
have similar legislation. In most instances, 
the exemption applies to five per cent of 
assets; in Canada, it is three per cent. 


Minnesota, which has no group life in- 
surance definition on the statute books, has 
a legislative committee studying the subject, 
and it is expected that some legislation will 
be introduced at the next session of the 
legislature in January, 1951. 


New Kentucky Insurance Code 
Drafted 


Of major importance is a completely re- 
vised 300-page insurance code (H. B. 116, 
S. B. 57), which has been submitted to the 
Kentucky legislature. The new code re- 
creates the Department of Insurance as a 
separate entity supervised by a Commis- 
sioner. The Insurance Division, supervised 
by a director, now operates under the De- 
partment of Business Regulation. The new 
code, if passed by the legislature, would 
become effective on September 1, 1950. 
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The general powers and duties of the 
Commissioner and rights of examination 
remain substantially the same as under the 
old code, but are more definitely and clearly 
expressed. The subject of hearings, pre- 
viously governed by administrative regu- 
lation, is fully covered, guaranteeing certain 
procedural safeguards and full protection to 
the rights of all persons subject to the code. 
The Commissioner is given power to sum- 
mon and swear witnesses and to secure their 
testimony. Protection is afforded against 
illegal, improper or arbitrary action by the 
Commissioner through right of appeal to 
the courts. 


Article 3, entitled “Authorization of In- 
surers and General Requirements,” informs 
the insurance companies what procedure 
they must follow in order to qualify to 
transact business in Kentucky. Under the 
old code financial requirements were as fol- 
lows: $100,000 for a life insurance company; 
$50,000 for a fire insurance company; $50,000 
for a casualty insurance company; $100,000 
for a fire and casualty insurance company; 
$100,000 for a surety company; and $100,000 
for all lines, except title and life. Under 
the new code these requirements have been 
substantially increased. Insurance com- 
panies now authorized to do business in 
Kentucky are permitted to continue to do so 
without meeting the new requirements. 

Three new grounds have been added to 
those requiring a company to discontinue 
writing new business in the state: habitual 
“chiseling” on claims; illegally placing Ken- 
tucky business in an affiliated company 
which is not authorized to write insurance 
in Kentucky; and failure to pay a final judg- 
ment rendered against the company. 


Article 4 prescribes the manner and re- 
quirements for starting new stock insurance 
companies. The number of incorporations 
required has been reduced from thirteen to 
five, and a minimum par value of $10 per 
share is required as capital stock. Stock 
insurers are given the power to issue par- 
ticipating policies. Under the new code if 
the capital stock of a company is impaired 
at all, the Company must cure the impair- 
ment upon ninety days’ notice from the 
Commissioner; under the old code no im- 
pairment was deemed to exist until the com- 
pany’s capital fell below eighty per cent of 
their capital stock, which was, in a sense, 
an invitation to insolvency. 

Article 5, pertaining to domestic mutual 
insurers, prescribes the manner and _ pro- 
cedure for organizing new domestic mutual 

(Continued on page 159) 
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When Is a War Rider 


Not a War Rider? 


-_ - coe 


By HERBERT H. KENNEDY 


ONE ANSWER 
MUTUALITY’”—BUT 


on CIVIL WAR TIMES to the 
present, life insurance companies have 
attempted in times of war to limit their risks 
upon the lives of policyholders engaged in 
the service of the armed forces. Such 
attempts have met with somewhat dissimilar 
results at the hands of the courts, who have 
generally demonstrated a sympathetic atti- 
tude toward policyholders, and have been 
inclined to construe such limitations of lia- 
bility strictly and to require that the 
language embodied in such engagements be 
sufficiently definitive to amount to a contract. 

This attitude is graphically demonstrated 
in a recent decision of the Supreme Court 


' “Special Conditions Relating to Military or 
Naval Service and War Deaths. 

“This rider is hereby attached to and made 
part of Policy No. 641543 or any policy that may 
be substituted therefor, and in event of conflict 
between any terms of this rider and any terms 
of the policy, the latter are hereby modified to 
conform with the terms of this rider. 

“The Insured may not serve in the military or 
naval forces of any country at war unless he 
has received the consent in writing of the presi- 
dent, a vice-president, the secretary, or an as- 
sistant secretary of the Company and pays to 
the Company the extra premiums required by 
the Company for and during such service. 
If the Insured does serve in such military or 
naval forces without such consent or without 
paying the required extra premiums and 

“‘(a) dies from any cause while in such 
service, or 

‘*(b) dies within six months after termina- 
tion of such service as a result of wound, 
injury, sickness or disease received or suf- 


TO THE TITLE-QUESTION IS “WHEN IT LACKS 
THIS MERELY 


RAISES OTHER QUESTIONS 


of Illinois in the case of John T. Dempsey, 
Administrator v. The National Life and Acci- 
dent Insurance Company, 13 CCH Lire Cases 
1154, 404 Ill. 423 (Ill. Sup. Ct., 1949). 

In this case the defendant company in 
1940 issued to one Winger the policy of life 
insurance sued upon. At this time Winger 
was a member of the Maywood Tank Bat- 
talion of the Illinois National Guard, of 
which fact the company had full knowledge. 
This policy contained a so-called “war rider” 
entitled “Special Conditions Relating to 
Military and Naval Service and War 
Deaths.”* Among the pertinent provisions 
of this rider were those which purported to 

fered while in such service, the liability 
of the Company will be limited to the pre- 
miums actually paid on this policy, less any 
indebtedness to the Company secured by the 
policy. 

‘Paragraph 10 of the policy headed ‘Incon- 
testability, Suicide and Age’ is hereby amended 
by the insertion after the words ‘except for non- 
payment of premiums when due’ of the follow- 
ing: ‘and except for violation of the conditions 
of the policy relating to military or naval serv- 
ice in time of war.’ 

‘‘The Insured is further notified that except as 
provided in the second paragraph of this rider, 
death within two years from the date of issue 
of this policy, resulting directly or indirectly 
from wound, injury, sickness or disease received 
or suffered outside the present limits of the con- 
tinental United States as a direct or indirect 
result of war or any act of war is not a cover- 
age included in this policy and the insuring 
clause as stated on page one hereof is amended 

(Continued on following page) 


Mr. Kennedy is a member of the Chicago law firm of Moses, Bachrach & Kennedy 
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exempt the company from liability if the in- 
sured served in the military or naval forces 
of any country at war, without paying an 
additionai, but unspecified, premium, and 
without obtaining the written consent of 
certain executive officers of the company to 
such service. It provided that if the insured 
did serve in such military forces without 
the consent of the company or without pay- 
ing the required premiums, the liability for 
his death would be limited to the premiums 
actually paid on the policy. 

Strangely enough, before the issuance of 
this policy, this form of rider had been sub- 
mitted by the company to the Director of 
Insurance for the State of Illinois for ap- 
proval, as required by law, and had been 
expressly disapproved by him. This policy 
was, nevertheless, issued with the rider 
attached. 

Shortly after receiving delivery of this 
policy Winger was activated into the regular 
army and one year later was sent to the 
Philippines. In less than three weeks after 
his arrival the Islands were attacked by the 
Japanese without warning, and communica- 
tions with the mainland of the United States 
were severed. Winger and his battalion 
shortly thereafter retired to Bataan, where 
a few weeks later, while engaged in battle 
with the Japanese, Winger was shot and 
killed by one of his own troops during the 
fighting. At no time did Winger ask the 
consent of the company to serve in the mili- 
* tary forces in the war with Japan, or offer 
to pay such extra premiums as the company 
should require. 

The evidence adduced on the trial revealed 
that at no time from the commencement of 
hostilities until the death of Winger did he 
have an opportunity to communicate with 
the company in respect to such matters. A 
claim for full death benefits was made upon 
the company. It was refused, and this suit 
resulted. 


A trial before a jury resulted in a verdict 
for the plaintiff for the full amount of the 
claim. After the entry of judgment upon 
the verdict, an appeal to the Appellate Court 
of Illinois resulted in a reversal by a divided 
court. The majority held that there existed 
no uncertainty or ambiguity in the language 
of the rider, and that the violation of the 


Illinois Insurance Code in issuing the policy 
after the express disapproval by the Director 
of Insurance did not make the rider invalid 
and destroy its terms. In a lengthy and 
strong dissent, Justice Feinberg of that 
court held that the rider was ambiguous and 
uncertain. A certificate of importance was 
granted by the appellate court to the Su- 
preme Court of Illinois, which court 
unanimously reversed the decision of the 
appellate court and affirmed the judgment 
of the trial court. 


Language Ambiguous 


The Supreme Court considered that the 
language of this rider was uncertain, in- 
definitive and ambiguous and consequently 
void for want of mutuality since it did not 
fix the amount of extra premiums required 
to be paid should the company consent to 
the service of the insured in the military 
forces. It based its judgment upon the fact 
that no standard was defined or referred to 
by which such extra premiums could be 
determined and paid. This court saw fit 
to follow the decision in the case of Arendt 
v. North American Life Insurance Company, 
187 N. W. 65 (Neb.), and in its opinions said 
that where a clause of this character shows 
doubtful meaning, such doubt should be 
construed most strongly against the com- 
pany inasmuch as forfeitures are not favored 
by the courts. It felt that before the com- 
pany could escape liability, it must show that 
the liability claimed was specifically ex- 
empted by the terms of the contract. It 
considered that this was not done since, as 
far as the insured was concerned, the policy 
fixed no extra premiums; hence there was 
no basis by which such premiums could be 
computed. The insured was thus left com- 
pletely uninformed as to the premium re- 
quirements necessary to keep the policy in 
effect. 

In the Arendt case, the “war rider” at- 
tached to a life insurance policy denied 
coverage to the insured when he was in 
military or naval service in time of war. The 
policy required that in the event of such 
military or naval service, the insured obtain 
the consent of the president of the company 
and pay an extra premium not to exceed 
three per cent of the policy. The Supreme 





(Footnote 1 continued) 
accordingly; in event of the Insured’s dying in 
the aforementioned manner the return of the 
premiums actually paid on this policy, less any 
indebtedness to the Company for which this 
policy is security, shall terminate the contract 
and fully discharge the Company’s liability. 
“As used herein, ‘war’ includes any conflict 
between the armed forces of countries, whether 


war is declared or not; ‘serve’ and ‘service’ in- 
clude the entire period from enrollment to dis- 
charge, whether service be active or inactive; 
the ‘military or naval forces’ include any auxili- 
ary, supplementary or related branch or division 
of any such forces, whether combative or non- 
combative in nature; ‘continental United States’ 
does not include Alaska or the Panama Canal 
Zone."’ 
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Court of Nebraska could not find in this 
rider a definitive contract, and the court 
said in the opinion, at page 70: 

“There was no express written consent 
of the company given or indorsed upon the 
policy, nor was there any extra premium 
demanded or paid. Increased premiums 
were neither paid nor fixed so far as the 
insured had any personal knowledge or in- 
formation. The policy provides that the 
premium shall not exceed 3 per cent of the 
face of the policy; but, as there was no 
extra premiums fixed in the policy and no 
application made, there would seem to be 
nothing for the insured to pay. The facts 
are, so far as the personal knowledge of the 
insured was concerned, that it was not fixed 
at all, and it would seem that, until it was 
definitely fixed and indorsed on the policy 
or the application of the insured, there could 
be no basis of calculation. To say that the 
premium shall not exceed 3 per cent of the 
face of the policy does not fix it at 3 per 
cent, although this is the contention of the 
appellant, when taken in connection with 
the allegation in the answer that it had been 
fixed by defendant company about two 
years before; so we must conclude that, so 
far as this policy is concerned, the liability 
of defendant company would not be 
lessened, even under the language of said 
subdivision 3 of the policy, as interpreted 
by appellant.” 


It is clear that the rider in the Dempsey 
case is far more ambiguous and less defini- 
tive than was the rider in ‘the Arendt case 
for there was no maximum premium fixed at 
all by the policy, nor did the company define 
or refer to any standard by which the “mili- 
tary service” premium could be ascertained. 


Specifying the Premium 


It is interesting to observe that the Su- 
preme Court of Illinois refused to follow the 
case of Lofstead v. Bank Savings Life Insur- 
ance Company, 234 Pac. 50 (Kan.), which 
had been relied upon by the appellate court. 
The “military service” rider involved in the 
Lofstead case definitely specified the addi- 
tional premium to be paid in order to effect 
coverage of the assured while in the armed 
forces in time of war. Moreover, the Lof- 
stead case expressly distinguishes the Arendt 
case, Saying: 

“Plaintiff cites the case of Arendt v. North 
American Life Insurance Company, 107 Neb. 
716, 187 N. W. 65, as sustaining the second 
conclusion of law. In that case the policy 
was incontestable except for military service 
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in time of war. The amount of the policy 
was $2,500. The insured could keep it from 
being cut down on account of military serv- 
ice by obtaining consent of the company, 
and by paying the extra premium, the 
amount of which was not specified, but 
which would not exceed 3 per cent. of the 
face of the policy. If consent were not ob- 
tained, the amount of the policy was reduced 
to such a sum as premiums actually paid 
would purchase on the basis of the increased 
premium. Problem: What was the amount 
contracted to be paid in the event of military 
service and nonconsent of the company? 
The contract furnished no solution, because 
a factor necessary in computing the amount 
—extra premium—was left indefinite. Be- 
cause the face of the policy was not re- 
ducible by any definite method of computation 
to any definite sum, the court held it was not 
reduced at all. We have no such case here.” 

In the case of Edwards v, Life & Casualty 
Insurance Company, 25 So. (2d) 552 (La.), 
the Louisiana Court of Appeal expressly 
followed the Arendt case. In that case two 
policies were in force when the insured was 
inducted into the military service. The first 
policy contained a provision that the liability 
under the policy was limited to the reserve 
of the policy if the insured died while in 
military service in time of war, or as a direct 
result of such service, without securing per- 
mission of a company executive and without 
paying such extra premium as the company 
might fix to cover the hazard. The second 
policy provided that the insured might serve 
in the Army or Navy in peacetime, but in 
time of war a written permission must be 
obtained from the company and an extra 
premium paid, or the company’s liability 
would be limited to the net reserve of the 
policy. The court there, in following the 
Arendt case, said that the clauses under con- 
sideration were more ambiguous than those 
in the Arendt case since it left the determina- 
tion of the extra premium to the arbitrary 
will of the insurer. The Supreme Court of 
Louisiana affirmed the Louisiana Court of 
Appeal in 29 So. (2d) 50, referring to the 
court of appeals’ opinion as “well 


con- 
sidered.” 


It would seem that the Lofstead case is 
clearly distinguishable on its facts from that 
before the Illinois Supreme Court. In the 
latter case, although the company was not 
obligated to extend the coverage to an in- 
sured engaged in the service of the armed 
forces, if such consent was given, the insured 
would be required to pay extra premiums. 
The amount or extent of these additional 
premiums was not fixed by the policy nor 
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was any standard or basis set forth by which 
they could be computed. 


Insured Favored 


There seems to be no question but that 
the language employed in riders of this 
character, since they are for the protection 
of the company, should be most strongly 
construed against the company under all the 
settled rules of construction. Under the 
rider in question, there is nothing which 
would prevent the company from demanding 
an exorbitant extra premium. This could be 
prohibitive. An insured might thus be at the 
mercy of the company. This possibility may 
be one of the reasons why the rider was 
expressly disapproved by the Director of 
Insurance of the State of Illinois. The fact 
that judges have differed as to the proper 
construction to be given to this language 
would seem to establish how misleading 
such language would be to a layman, and 
that the Supreme Court of Illinois was right 
in considering the language ambiguous, un- 
certain and misleading. 

Another interesting question was pre- 
sented to the Supreme Court of Illinois in 
the Dempsey case, but was not decided,’ viz., 
the legal effect to be given to a “war rider” 
attached to a policy of insurance when it 
was expressly disapproved before issuance 
by the Director of Insurance of the state 
where such policy, rider or endorsement is 
sold. In the Dempsey case, the plaintiff main- 
tained that Section 143 of the Illinois code * 
enacted a public policy which required com- 
panies to submit the | their 
policies, including war riders and endorse- 
ments, to the Director of Insurance for his 
approval; that the express disapproval of 
the war rider by the Director rendered the 
same void so that it could not be set up in 


provisions ol 


* The Supreme Court of Illinois said: 

“This form of rider had been filed with the 
Illinois Director of Insurance for his approval, 
as required by law. On July 23, 1940, exactly 
one month before the rider was issued, the Di- 
rector notified the insurance company that the 
form of the rider was not acceptable and could 
not be approved. Nevertheless the rider in ques- 
tion was issued, without thereafter securing 
approval of the Director of Insurance, in direct 
violation of Section 143 of the Insurance Code. 
(Illinois Revised Statutes 1947, Chapter 73, par- 
agraph 755.)"’ 

§ Section 143 (Illinois Revised 
Chapter 73, paragraph 755) : 

(1) No company transacting 
kinds of business enumerated 
section 4 shall issue or deliver in this State 
a policy or certificate of insurance, attach an 
endorsement or rider thereto, incorporate by 
reference by-laws or other matter therein or use 
an application blank, in this State until the form 
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Statutes 1947, 


the kind or 
in Class 1 of 





defense to the suit on the policy. Section 
442 of the Illinois Insurance Code (Illinois 
Revised Statutes 1947, Chapter 73, para- 
graph 1054) contained the following: 

“Any contract or policy of insurance or 
any application, endorsement or rider form 
used in connection therewith issued in viola- 
tion of any section of this Code, requiring 
certain provisions to be inserted therein or 
the inclusion of provisions prohibited or 
issued without submitting same for approval 
by the Director in accordance with Section 
143, shall nevertheless be held valid, but 
shall be construed in accordance with the 
requirements of the section that the said 
policy, application, endorsement or rider 
violates, and when any provision in such 
contract, application, endorsement or rider is 
in conflict with any provision of this Code, 
the rights and obligations of the company 
thereunder shall not be less favorable to the 
holder of the contract and the beneficiary 
or annuitant thereunder than is required by 
the provisions of this Code applicable 
thereto.” 

This section, amended and revised in 1945, 
originally provided: 

“A policy issued in violation of this Act 
shall be held valid, but shall be construed 
as provided in this Act, and when any pro- 
vision of such a policy is in conflict with any 
provision of this Act, the rights, duties and 
obligations of the insurer, the policyholde: 
and beneficiary shall be governed by the pro- 
visions of this Act.” 

The Illinois code also contained provi- 
sions imposing a criminal penalty for willful 
violation of the code. 

The defendant company in the Vempsey 
case asserted that Section 442 of the IIli- 
validated the war rider, even 
though it was issued in violation of the code. 


nois code 


and content of such policy, certificate, endorse- 
ment, rider, by-law or other matter incorporated 
by reference or application blank has been filed 
with and approved by the Director. It shall 
be the duty of the Director to withhold approval 
of any such policy, certificate, endorsement, 
rider, by-law or other matter incorporated by 
reference or application blank filed with him if 
it violates any provisions of this Code, contains 
inconsistent, ambiguous or misleading clauses, 
or contains exceptions and conditions that un- 
reasonably or deceptively affect the risk pur- 
ported to be assumed in the general coverage 
of the policy. In all other cases the Director 
shall give his approval. Failure of the Director 
to act within thirty days after the submission 
shall constitute approval. This subsection shall 
not apply to riders or endorsements issued or 
made at the request of the individual policy- 
holder relating to the manner of distribution 
of benefits or the reservation of rights and 


benefits under his life insurance policy.”’ 
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Thus, the question was squarely raised as to 
whether the express disapproval of such 
riders invalidates the entire policy or merely 
the war rider which has been so disapproved, 
or has no effect whatsoever upon its validity. 


Policy Validity 


‘The courts have been extremely cautious 
and hesitant to declare the entire policy 
invalid in situations of this kind as in so 
doing a company would be permitted to 
profit by its own acts and thus avoid the 
consequences of the policy. Kocak v. Metro- 
politan Life Insurance Company, 258 N. Y. S. 
938 (affirmed 263 N. Y. S. 283); Graf v. 
Employes’ Liability Assurance Corporation, 
Ltd., 180 N. W. 297 (la.). In some instances 
courts have fallen back upon the so-called 
validating clauses similar to the old sections 
of the Illinois code, and since such sec- 
tions state that the policy “shall be held 
valid” in spite of the violation of the act, 
they have refused to apply the usual legal 
concept that where the subject matter of an 
agreement is prohibited by law it is unen- 
forceable, even though such statute does not 
expressly declare the contract 
merely imposes a penalty. 


void but 
This position is 
usually taken by courts in cases in which an 
insurance company would otherwise profit 
by the invalidity of the language in policies. 
Sut what position should the courts take 
where the insured, and not the insurer, will 
be benefited by such invalidity? 


A case of this character arose in Hopkins 
v. Connecticut General Life Insurance Com- 
pany, 121 N. E. 465 (N. Y.). Here the com- 
pany issued a policy on one Hopkins in 
favor of his wife, payable in case death was 
caused by the burning or wrecking of a 
vessel on which Hopkins was a passenger. 
Attached to the policy was a rider in which 
it was agreed that the policy should not 
cover a loss caused directly or indirectly 
by any act of the belligerent nations in the 
first World War. By its terms the policy 
included the rider, and the rider stated that 
it formed a part of the policy. The policy 
had been filed with the Superintendent of 
Insurance of New York, but the rider was 
never filed. Hopkins was drowned when 
the Lusitania was torpedoed. The New York 
code at that time contained certain stand- 
ard provisions required to be inserted in 
policies of this character, together with cer- 
tain optional standard provisions, both of 
which were principally for the protection of 
the insured. It was not required that the 
policy should contain only these standard 
provisions. There were two requirements 
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by the code: that no policy or rider should 
contradict, vary or alter the standard pro- 
visions; and that no policy should be issued 
until a copy of its form shall have been filed 
with the Superintendent of Insurance for 
the purpose of enabling him to determine if 
it complied with the law. The war rider in 
question did not contradict or vary any of 
the standard provisions of the code, but it 
had never been filed with the Superintendent 
of Insurance. The court, in discussing the 
result of such failure, commented upon the 
fact that the code afforded two remedies: 
that if the violation was willful, a fine might 
be imposed; and if the company was a for- 
eign one, its license might be revoked. Next, 
the policy should be considered as valid, but 
it should be “construed as provided in this 
section, and when any provision of such a 
policy is in conflict with any provision of 
this section, the rights, duties and obliga- 
tions of the insurer, the policyholder and 
the beneficiary shall be governed by the 
provisions of this section.” The court un- 
derstood this wording to mean that no 
matter how the section is violated, the policy 
is still valid but it is to be construed as pro- 
vided in the act; and when its provisions 
conflict with the requirements of the code, 
the code’s provisions govern the rights of 
the parties. Thus, it would seem that as to 
the insured the standard provisions of the 
code form a part of his contract, and if such 
clauses are inserted as contradict the lan- 
guage of the code, such offensive language 
may be ignored. However, the court felt 
that it did not follow that, when the whole 
or a part of the policy has not been filed, 
the insured could recover upon a policy 
which he never made, and which the statute 
did not say he shall be held to have made. 
The New York court believed that the de- 
cision of the Superintendent of Insurance as 
to whether the policy complied with the law 
was not determinative, and the fact that a 
war rider was not submitted to him did not 
permit the application of the rule that illegal 
or prohibitive contracts are void, particu- 
larly where the statute itself expressly stated 
that such contracts should be valid. There- 
fore the court held that the war rider, al- 
though not filed with the Superintendent of 
Insurance, was valid and might be asserted 
by the company as a defense. 


From the decision in the Hopkins case it 
does not appear whether there was a con- 
flict between the langauge contained in the 
war rider and that in the code, or whether 
the code contained provisions permitting a 
war rider of this character to limit the lia- 
bility of an insurer. Apparently the lan- 
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guage of this war rider did not contradict 
any standard provisions of the code, and it 
may be presumed that there was authority 
within the code for the attachment of the 
rider to the policy. 


Even though one does not see fit to ques- 
tion the propriety of the decision in the Hop- 
kins case, the Dempsey case would still seem 
to be distinguishable. In the latter case 
there was no permission contained within 
the language of the Illinois code for this type 
of limitation of liability. In addition, the 
war rider had been expressly disapproved 
by the Director of Insurance. 


Legislature's Intention 


Reasoning makes its difficult to under- 
stand how it can be advanced that state 
legislatures, in enacting these so-called 
validation statutes, intended that they should 
validate language in policies after the same 
had been expressly disapproved by a com- 
missioner to whom the legislature had also 
granted authority to invalidate such language. 


Thus, in the Hopkins case, if there was no 
authority under the New York code for the 
limitation of liability contained in the war 
rider, and if such war rider had been ex- 
pressly disapproved by the commissioner, 
then the court should have disregarded the 
war rider. 


In the case of Scottish Union & National 
Insurance Company v. Phoenix Title & Trust 
Company, 235 Pac. 137 (Ariz.), the Supreme 
Court of Arizona, discussing the failure of 
the insurance company to comply with the 
Arizona code, held that permitting an in- 
surance company to insert provisions in its 
policy without filing the same with the Cor- 
poration Commission was tantamount to 
compelling the insured either to accept the 
conditions or to waive the policy, and thus 
the company would be permitted to accom- 
plish what the law forbids, viz., limiting its 
liability in a manner prdéhibited by law. The 
court in that case felt that the true rule 
under such facts should be that the policy 
should be enforceable as it stood, with the 
forbidden clauses eliminated. 


Undoubtedly, the purpose of these stat- 
utes is primarily to carry out the public 
policy of the state to control the form of 
insurance contracts and to prevent com- 
panies from issuing a form of policy not 
approved by the Superintendent of Insur- 
ance. The war riders in both the Dempsey 
and Hopkins cases cut down the risk of the 
company so as to exclude death by accident 
caused by a belligerent. In the Dempsey 
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case the war rider was expressly disap- 
proved, while in the Hopkins case the war 
rider was not filed with the Commissioner 
of Insurance. In both cases the issuance of 
the war rider was without the approval of 
the Superintendent of Insurance, and hence 
was absolutely forbidden. A strong argu- 
ment can be made that the purpose of the 
validating provisions contained in the New 
York and Illinois codes was to preserve the 
policy of insurance, but not to the extent of 
making valid those parts inserted without 
authority of law. These validating sections 
declare that the policy shall be valid, and 
then lay down rules for construing the 
policy in determining the rights, duties and 
obligations of the insurer, the policyholder 
and the beneficiary of the policy. It would 
seem to follow that the failure of the insurer 
to comply with the statutory requirements 
should not validate the policy so far as the 
insured is concerned, but that the provisions 
of the policy, if contrary to law, should be 
stricken out as void. If there are applicable 
statutory provisions, those provisions should 
be read into the policy; and where no such 
provisions are applicable, the offending pro- 
visions should be disregarded. 


This construction is in conformity with 
the general rule in respect to statutory provi- 
sions and insurance laws that insurance 
policies themselves are to be construed 
liberally for the benefit of the insured and 
the beneficiaries. Southern Statutory Con- 
struction, Volume 3, Section 7105, p. 393. 
Further, it is in conformity with what th 
state legislatures undoubtedly had in mind 
in passing these validating provisions, viz., 
that an insurance company should not be 
able to repudiate its contractual obligations 
and profit by its own violation of the statute 
by contending that since some provision in 
a policy had not been submitted for ap 
proval, it was not bound by its terms. In so 
far as an insured is concerned, the so-called 
validating sections were not intended to 
validate the language in policies which had 
been expressly disapproved by a commis- 
sioner of insurance, or even that inserted 
without securing his approval. 


Where a director of insurance has made 
an administrative determination that a policy 
or a rider violates the code or the public 
policy of the state, that determination should 
be final and controlling, unless the company 
seeks direct judicial review from such ad- 
ministrative disapproval. Judicial review of 
an alleged arbitrary reaction by the Director 
of Insurance may be had without express 
statutory provision therefor either by man- 
damus, certiorari or injunction. 
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a 
p- It can be argued at first sight that the sections of the various codes which assign 
a ' result of such a conclusion would be to per- a fine in the event of a willful violation of a 
ae mit an insured to sue on a contract which statute. Certainly, the legislature, in mak- 
al neither party intended to make. The an- ing it a criminal offense to issue policies in 
of swer to this objection would seem to be that willful violation of the codes, did not pre- 
ce the company at the time it issued the policy clude the power of the commissioner or 
ru- must have known that a rider was issued court to decide that the code or public 
he contrary to law and that, notwithstanding policy of a state had been violated, but em- 
the invalid rider, the approved provisions an : oe a 
ew : : : phasized the importance which is attached 
the of the policy constituted a good policy of to state control over the issuance of insur- 
of ' insurance, In other words, the company, ance policies ~ , 
in at the time it issued its policy, did so with i aa ; 
al full knowledge that the rider could not be The correct interpretation of these sec- 
al enforced but that the other valid portions of tions should be that if a policy is issued in 
ile the policy were enforceable. violation, whether willful or not, the illegal 
inl = of ro policy , + Se aap _ = 
ea es egal parts remain in full force; and if such 
“ Power of Commissioner parts have been issued in willful disobedience 
it It may be claimed that the only penalty to the law, the companies issuing said poli- 
le following such a violation of law in respect cies shall be subject to punishment by fine. 
the to filing and approval is contained in those [The End] 
ons f 
be ; 
ible : | 
uld ‘a ” 
och | FORUM FOR LIVING 
| 
pEO- Massachusetts launched, on January 16, a state-wide public service campaign, 
“Forum For Living,” aimed at a better way of life through safety in the home, 

vith on the highway and at work. Sponsors of the program are the automobile and 
ovi- workmen’s compensation insurance companies serving the state, and Registrar 
nce of Motor Vehicles Rudolph A. King. First of its kind in Massachusetts, the 
ued program will feature an opportunity for all high-school seniors in public, parochial 

and and private schools to compete for college scholarships and other awards 
"on- totaling $8,000. 
i | The campaign was formally announced by John O. Nilan, forum chairman, 

t d who explained that the-insurance companies have chosen high-school seniors as a 
ae » group to stress highway and home safety “because they are the car and home 
i owners of tomorrow and are on the threshold of civic responsibility. 
ions In announcing his support, Registrar King stated, “I am favorably impressed 
tute by the ‘Forum For Living’ program sponsored by the casualty insurance com- 

n in it panies serving Massachusetts. This campaign will help to build safety thinking 

ap- i and practice into the lives of Massachusetts citizens, and I welcome this addi- 

n so tional project to educate the motorists and pedestrians as well as the home 
alled owners of our Commonwealth.” 
1 to For the college scholarship competition, Chairman Nilan explained, seniors 

had will be given an opportunity to submit essays on safety topics and to participate 
cane in a series of fourteen weekly radio quiz shows about home and highway safety. 
het Starting February 26, the shows will be aired over radio stations in Boston, Fall 
River, Lawrence, Hyannis, Springfield, Greenfield, Worcester and Pittsfield. 

nade Winners of the weekly radio competitions will receive $25 United States Savings | 
olicy Bonds and the opportunity to enter the semifinals. The winners will be brought 
ublic F to Boston for a broadcast over a state-wide hookup which will be the final 
ould round of competition for the six college scholarships ranging from $500 to $2,000. 
yer Mr. Nilan added that the insurance companies also plan to hold health | 
er of ; seminars and other civic gatherings and activities aimed at a safer way of living 
ector F for Massachusetts residents. 
press ; fa ee Sie eo Sa Di nie ee i el 
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WHAT IS 


the International |Ci 





By GEORGE W. ORR 


Directors of Claims, 


United States Aircraft Insurance Group, New York City 


Suggesting that American 
standards of justice 
at least be given consideration 


V ANY OF US frequently are seeing the 
initials ICAO and hearing various at- 
tempts at pronouncing them. The frequency 
will be on the increase. In case some do not 
have a very definite idea of the organization 
these initials designate, the recent fifth 
anniversary of the Chicago Conference— 
which convened originally in November, 1944 
seems a good time to take a look. 

The representatives of than fifty 
nations gathered together at Chicago and 
signed a document formally known as the 
Convention on International Civil Aviation’ 
—commonly called the Chicago Convention 
in the aviation world. Fifty-five nations have 
now adhered to this Convention, which is 
ICAO’s basic charter.’ 

The Chicago Conference was designed to 
help aviation continue the important role it 
had assumed in World War II as a major 
means of international transportation. To 
achieve such an aim, the cooperation of the 
world’s nations and the world’s technicians, 
working towards a common end, 
necessary. 


more 


was 


Out of the Chicago Convention was to 
come ICAOQ—the International Civil Avia- 
tion Organization body 
specialized agency of the United Nations.‘ 


which is also a 


‘CCH Aviation Law Reports { 28,013; 1945 
USAvR 207 
CCH Aviation Law Reports 28,010; 1949 


USAvR Blue pages 
*'CCH Aviation Law Reports, p. 25,021 
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ICAO’s aims are concisely given in the 
preamble to the Chicago Convention: to 
develop international civil aviation so that 
it may help to create friendship and under- 
standing among nations and peoples of the 
world; to avoid friction and promote that 
cooperation between the peoples, upon which 
the peace of the world depends; to promote 
the orderly growth of international civil 
aviation throughout the world so as to meet 
the needs of the peoples for safe, regular, 
efficient and economic air transport; to pre- 
vent the economic waste caused by unrea- 
sonable competition; to promote safety in 
flight. 


It is obvious that the support of the 
whole world is necessary to achieve such 
Although fifty nations are presently 


members of [1CAQ—nations whose airlines 


aims. 


operate more than ninety per cent of all 
international civil air transportation—a num 
ber of nations are still 
membership list, including Russia. 


from the 
All na- 


tions are welcome to become members, pro- 


absent 


vided only that they agree to adhere to the 
principles of the convention and to accept 
the corresponding responsibilities.® 


The work of ICAO falls into three general 
categories: (1) air navigation (in particular, 
the safety and regularity of international 
flight), (2) the economic aspects of trans- 


portation by air and (3) international air law. 


‘1947 USAvR 249 (ICAO Agreement with the 
United Nations); 259 (pertinent United Nations 
provisions) 

‘This article is based on the January, 1950 
ICAO Monthly Bulletin, p. 8 


IL J— February, 1950 


nF 


re 
SU 


se 


m 
by 
or 
hi 
jo 
th 
m 


th 
IC 





XUM 


XUM 


val|Civil Aviation Organization? 





vil 
eet 
ar, 


Pa- 


in 


the 
ich 
tly 
nes 
all 
im - 
the 
na- 
ro- 
the 
ept 


ral 
lar, 
nal 
ns- 
aw. 
the 


ions 


1950 


950 


» 


nomen 


aera 


XUM 


In air navigation the most important work 
of ICAO has been the creation of interna- 
tional standards and recommended practices 
to unify the technical aspects of civil aviation 
on a world-wide scale. These standards and 
practices are designed to establish uniform 
and adequate procedures and facilities so 
that aircraft operations on international routes 
will be safe, regular and efficient. Up to 
now, nine sets of such standards and prac- 
tices have been approved and produced as 
Annexes to the Chicago Convention. They 
cover such widely separated fields as aero- 
nautical maps and charts, licenses for air- 
crew personnel, airworthiness of aircraft, 
rules of the air, aeronautical telecommuni- 
cations and the standardization of dimensional 
units used in air-ground communication. 
Some of these annexes are complete, some 
yet in little more than skeleton stage. When 
an adhering nation cannot comply with ac- 
cepted standards, it must file notice of its 
deviation for the information of all member 
states. Fortunately, these deviations are 
exceptions rather than the rule. 

As the world-wide 
regional meetings it has been possible to 
survey existing air navigation facilities and 


result of a series of 


services, to decide as to their adequacy for 
safety and to recommend necessary improve- 
ments. When facilities cannot be provided 
by the nation in which they should be located, 
or when such facilities are necessary on the 
high seas, they are provided through ICAO 
joint-support procedures as provided for in 
the Chicago Convention. Four such agre« 

maintenance of ten floating ocean 
stations in the North Atlantic, manned by 
the ships of six nations and assisted finan- 


ICAO 


ments are: 


cially by five others; LORAN (long-range 
navigation) stations in Iceland; meteorologi- 
cal and communications facilities in Iceland; 
weather stations in Greenland and LORAN 
station at Skuvanes in the Faeroe Islands. 


The Economic Field 


In the economic field, the first major ef- 
fort was an attempt to draw up a multilat- 
eral agreement to govern the exchange of 
commercial air rights. At present these 
commercial air rights—the right of the air- 
lines of one nation to fly to the airports 
of another, for example—are exchanged by 
a process of bilateral agreement. ICAO has 
worked towards the end that the multitude 
of these bilateral agreements will be replaced 
by one multilateral agreement acceptable to 
all members, but so far the best that has 
been achieved is the embodiment of certain 
basic principles in the majority of the bilat- 
eral agreements now in effect. 

In another economic field—the multiplicity 
of restrictions which hinders the free flow 
of traffic across international borders—ITCAO 
has adopted a set of international standards 
which it is hoped will be a major step to- 
wards the elimination of much of the time- 
consuming formalities and documentation 
required each time passengers or freight are 
carried by air from one country to another 
Included are provisions for standardization 
forms for passengers, crew and cargo mani- 
fests, embarkation and disembarkation cards 
and baggage declarations; and a limit is 
placed on the number of such forms which 
any state may require. 
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ICAO cooperates closely with the Uni- 
versal Postal Union as to costs and charges 
for transporting air mail and is studying 
such subjects as insurance, multiple taxation 
of international airlines and the charges for 
the use of air navigation facilities. 


Air Law 


Finally, in the legal field ICAO has achieved 
the adoption and opening for signature of 
the Convention on International Recognition 
of Rights in Aircraft.6 Some twenty-four 
nations have already signed this agreement 
which provides, among other things, for the 
recognition by all contracting states of the 
aircraft rights constituted in any country 
that is party to the convention; the agree- 
ment is designed to afford international-air- 
line operators assistance in arranging and 
financing aircraft purchases. The convention 
attempts to provide securitiy for those who 
finance or purchase aircraft and spare parts, 
whether the assets involved are within or 
outside the nation of registry of the aircraft. 
This convention must be ratified by the states 
which have signed it and so far only the 
United States’ ratification has been received 
—so it is not yet really in force. 

The Legal Committee of ICAO is also 
studying the revision or redraft of the 
Warsaw‘ and Rome® Conventions, as well 
as other drafts completed by CITEJA’ 
before the work of that body was taken over 
by ICAO. There is considerable danger to 
United States legal standards in these revi- 
sions and in United States adherence if 
revision goes along presently proposed lines. 
The well-established United States rules of 
liability affecting aviation and its competi- 
tors is that fault must be proved before their 
is liability. The foreign rules quite generally 
impose either presumed or absolute liability 
on the carrier. Undoubtedly a compromise 
will have to be made. But to compromise 


* 1948 USAvR 554. } 

™CCH Aviation Law Reports { 27,011; 1934 
USAvR 239; 49 Stat. 3000 (1934). For ratifica- 
tions see 1949 USAvR Blue pages. 

8’ CCH Aviation Law Reports { 27,013. " 27,014; 
1933 USAvR 284. Only ratifications: Belgium 
Brazil, Guatemala, Romania and Spain, making 


does not mean to surrender abjectly. It 
seems to the writer that the ICAO Legal 
Committee is inclined to follow the foreign 
standard of liability with an empty gesture 
towards United States standards. In other 
words, presumed rather than absolute lia- 
bility, as well as a limit of liability, are 
technically offered, but the defenses permit- 
ted the carrier are so restricted as to be 
worthless—resulting in absolute liability for 
all practical purposes. And to add to this 
discrimination against the airlines, which 
ICAO is supposed to help develop, the said 
limit of liability is nullified in many cases 
by providing an “escape” clause by which 
liability is unlimited if, say, willful miscon- 
duct is proved. 

If liability is arbitrarily imposed on the 
carrier, it is only to protect him with a 
limit. If the existence of the limit is made a 
question of fact to be submitted to a court 
or jury, the protection of the limit is ques- 
tionable, at best. Those of us who believe 
in justice to both parties rather than dis- 
crimination against one in favor of another 
must see to it that if the United States rati- 
fies an amended Warsaw Convention or 
permits adherence to the Rome or any other 
convention, a minimum requirement shall 
be: (1) presumed liability subject to a de- 
fense—the burden being on the airline—that 
the carrier and its agents have taken all 
measures reasonably possible (not “neces- 
sary’) in exercising the highest degree of 
care consistent with operation or that the 
damage was caused by others or a fore. 
beyond its control and (2) that there shall 
be a fixed limit of liability not subject to 
“escape” in any circumstances. The United 
States is, and for years has been, responsible 
for making practically all ICAO transporta- 
tion possible. It seems little enough to ask 
the other participating nations to at least 
compromise with our well-established idea 


of justice, [The End] 
the Rome Convention technically in force but of 
no use since most principal nations do not par- 
ticipate. 

®*Comite International Technique d’Experts 
Juridiques Aeriens, CCH Aviation Law Reports 
" 27,040. 


The number of Americans owning life insurance increases as their 
income increases, with forty-five per cent of those earning less than 
$1,000 a year having policies and ninety-one per cent of those earn- 


ing $7,500 or more owning them. 
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The Life Insurance Policy 
in the Probate Court 


By VINCENT V. R. BOOTH — — — — — — — COUNSEL FOR THE 

NEW ENGLAND MUTUAL LIFE INSURANCE COMPANY, BOSTON ——— 

THIS IS AN ADDRESS DELIVERED BEFORE THE DECEMBER MEETING 

OF THE ASSOCIATION OF LIFE INSURANCE COUNSEL AND REPRINTED 
HERE BY PERMISSION OF THE ASSOCIATION 





W EHAVEHITHERTO CONSIDERED — Powers of Guardians— 


the life insurance policy in the probate ° 
court in connection with the administration Policy Proceeds Payable to Ward 


of estates of deceased persons. In modern As a starting point in our study of these 
times the jurisdiction of this court has been problems, we may consider the right of the 
extended beyond the confines of its earlier guardian to elect an optional method of set- 
years and in many states there have been  tlement on behalf of the beneficiary where 
delegated to it matters which originally were the insured did not make such an election 


committed to the chancery or ecclesiastical prior to his death. The leading case is Latter- 
courts. One field in which the authority of — man v. Guardian Life Insurance Company? In 
the probate court is now well established that case action was brought against the 
is that of the protection and preservation of © company to compel specific performance of 
the property of minors and of persons who _ the life insurance agreement. The guardian 
are mentally incompetent. Even asthe King, — of the minor beneficiaries sought to elect an 
as parens patriae, vested in the prelates his optional settlement which would have re 


right to seize the goods of a person dying quired the company to retain the proceeds 
intestate, so as universal guardian of infants, of the policy until the infant beneficiary 
idiots and lunatics he delegated to the Lord attained her majority, with monthly interest 
Chancellor the authority to appoint guardi- payments during the intervening period. 
ans for such of his subjects as needed this The company had taken the position that 
protection. Thus, it was the court of chan- the guardian did not have authority to make 
cery which appointed the guardian and super the election. The court pointed out that there 
vised his administration of the affairs of the was no limitation in the policy prohibiting 
ward and in some states the term “chancery” the election on behalf of the minor beneficiary. 
is still applied to courts having probate juris- Recognizing the limitations on the guard- 


diction. With the transfer of this power and  jan’s authority to make investments, it held 
authority to the probate court, this court that the exercise of the option did not con- 
was again confronted with problems pertaining stitute an investment. It was said that the 
to the life insurance policy, for the ward might guardian received a bundle of contractual 
not only be a beneficiary to whom the proceeds _ rights, one of which was the right to compel 


of a policy were payable but also the owner the company to carry out its agreement to 
of a policy on his own life or the life of | make payment in accordance with the terms 
another person. New problems not engen- of the option. The only test to be considered 
dered by the settlement of estates of de- was whether the guardian had properly 
ceased persons arose for consideration and exercised his judgment in reaching the con- 
determination. The law with respect to the clusion that the action desired was for the 
duties and powers of guardians in connec- best interests of his ward. The court refused 
tion with the life insurance policy and its to substitute its judgment for that of the 
proceeds is not yet fully developed. guardian. Accordingly, the plaintiff was 


‘1 CCH Life Cases 450, 280 N. Y. 102, 19 N. E. 
(2d) 978 (1939). 
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held entitled to a decree for specific per- 
formance. There was a dissent on the ground 
that the application of safeguards provided 
by the legislature for the protection of trust 
funds should not depend upon technical dis- 
tinctions without practical consequences. 
The dissenting judge said that in approving 
the substitution of an interest option for an 
immediate payment, the court had disre- 
garded substance to give effect to form. 


A different approach was disclosed in Pendas 
v, Equitable Life Assurance Society. An op- 
tion elected by the insured was nullified by 
a subsequent assignment of the policy to 
his incompetent son. It was held that neither 
the incompetent nor his guardian had the 
power to elect an optional method of settle- 
ment. Election by a court of equity was 
necessary. The situation was held to be 
analogous to that of an election on behalf 
of an incompetent widow to dissent from 
the terms of her husband’s will. The com- 
pany was justified in refusing to make any 
payment until after the court of appropriate 
jurisdiction had made the election. The 
action of the lower court in electing an 
interest option was approved. 


The risk involved in permitting an elec- 
tion by a guardian without clear evidence 
of his authority to take such action is exem- 
plified in American National Insurance Com- 
pany v. Alle* The policy involved in that 
case provided that in the event the insured 
became totally disabled, the face amount of 
the policy would be paid in twenty annual 
installments, with the further provision that 
upon the death of the insured, payment of 
the commuted value of the remaining in- 
stallments would be made in a lump sum. 
The insured having become mentally incom- 
petent, his guardian submitted evidence of 
this fact and indicated her desire that the 
installment payments be commenced. Shortly 
thereafter the insured died and the guardian 
thereupon demanded payment of the face 
amount of the policy, less the single install- 
ment paid. The company on the other hand 
tendered payment of the commuted value 
of the remaining installments. There was 
apparently failure of proof that the guardian 
had requested that installment payments be 
commenced. The court went on to say, 
however, that even if such proof were forth- 
coming, the guardian had no authority, in 
the absence of the approval of the probate 
court, to avail herself of the benefit of the 
total disability and commutation clauses. 


2129 Fla. 253, 176 So. 104 (1937). 
'2 CCH Life Cases 593, 131 S. W. (2d) 1044 
(Tex. Civ. App., 1939). 
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It is, therefore, clear that careful atten- 
tion must be given to the election of any 
optional method of settlement by the guard- 
ian; but it does not necessarily follow that 
the company should require specific author- 
ization of the probate court in every case. 
Certainly it would seem that the company 
ran no undue risk in permitting the guardian 
to elect an interest option, with provision 
for payment of the principal sum to the 
minor beneficiary upon his attaining ma- 
jority or to his administrator if he died while 
still a minor. On the same basis such an 
election might well be permitted by a guard- 
ian of an insane person, where provision is 
made for payment to the ward’s executors 
or administrators upon his death. It is essen- 
tial, however, that a right of withdrawal be 
reserved to the guardian. Under such cir- 
cumstances, the guardian retains full con- 
trol over the proceeds of the policy and at 
any time can require payment into his hands. 
It is not unlike a deposit of funds by a guard- 
ian in a savings bank. It is also essential, 
for reasons which will be discussed below, 
that no contingent beneficiaries be named 
and that the settlement provide for payment 
to the ward or to the ward’s estate. By a 
parity of reasoning, any election providing 
for payment in installments, which does not 
involve a life contingency and which pre- 
serves rights of withdrawal, should be per- 
mitted. Here again, the guardian retains full 
dominion over the policy proceeds. The 
election of an option involving a life con- 
tingency cannot be justified, however. In 
fact, it seems unlikely that any probate court 
would countenance such an election, for the 
untimely death of the ward will result in 
the sacrifice of that portion of the policy 
proceeds set aside by the company for the 
deferred annuity. Furthermore, any with- 
drawal prdvision would customarily be on 
the basis of a commutation of the remaining 
payments certain. In such circumstances, 
the guardian has lost control over the funds 
of his ward. The only circumstances under 
which a probate court! might conceivably 
approve the election of such an option would 
be in the case of an incompetent person of 
advanced age and without dependents, where 
the installments would provide adequately 
for the maintenance of the ward during her 
remaining years.‘ 


If an option has been elected by the in- 
sured prior to his death, the guardian can- 


*See Schwartzberg v. Teachers Retirement 
Board, 76 N. Y. S. (2d) 488 (1948). 
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not, as a rule, alter the beneficiary provisions. 
One of the first cases dealing with this situa- 
tion was McLaughlin v. Equitable Life Assur- 
ance Society.’ In that case there was attached 
to the policy and educational-fund agreement 
for the benefit of a minor child. The agree- 
ment called for payment of the policy pro- 
ceeds in installments over a specified period 
of time, commencing when the minor attained 
the age of eighteen years. The guardian 
of the child sought to reach the funds for 
his support, maintenance and education. The 
court observed that the policy of insurance 
was a contract and that under its terms the 
company was bound to carry out its provi- 
sions. The company furthermore could not be 
compelled to make payment on any terms other 
than those set forth therein. A similar con- 
clusion was reached in Pierowich v. Metro- 
politan Life Insurance Company® The court 
found that no trust existed and that there 
could be no deviation from the terms of the 
contract. This same result was reached by 
the New York Court of Appeals. The pro- 
visions of the New York Personal Property 
Law authorized anticipation of accumulations 
where necessary for the support and educa- 
tion of a minor. It was held that the statu- 
tory provision was limited to trusts and did 
not justify invasion of an agreement under 
which income was to be accumulated in an 
insurance relationship.” 


The doctrine that the terms of the insur- 
ance settlement cannot be modified at the 
will of the beneficiaries is fundamentally 
sound. It has been applied in other situa- 
tions to prevent application of a portion of 
the insurance proceeds in settlement of claims 
having no justification in law.’ It is unfortu- 
nate that the courts did not apply this same 
principle of the inviolability of settlement 
agreements when it came to altering their 
provisions for the purpose of obtaining ap- 
portionment of estate taxes.’ It is equally 
true that the guardian cannot reach the in- 
surance proceeds when, by the terms of the 
policy, they are to be paid to a trustee. It 
has been so held even where the trust is 
established by parol evidence alone.” 


Where the policy is payable to a minor 
beneficiary and the company is supplied with 





5112 N. J. Ea. 344, 164 Atl. 579 (1933) 

® 282 Mich. 118, 275 N. W. 789 (1937) 

™In Re Niers, 290 N. Y. 78, 48 N. E. (2d) 
268 (1943). See also Dutton v. Prudential In- 
surance Company, 238 Mo. App. 1058, 193 S. W. 
(2d) 938 (1946). 

8See New York Life Insurance Company v. 
Beebe, 10 CCH Life Cases 258, 57 F. Supp. 
754, (DC Md., 1944) and Miller v. Massachusetts 
Mutual Life Insurance Company, 9 CCH Life 
Cases 917, 183 Md. 19, 36 Atl. (2d) 517 (1944). 
® Compare Matter of Scott’s Estate, 247 N. Y. 
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letters of guardianship, it may safely make 
payment and is not obligated to ascertain 
that there has been no irregularity in the 
appointment." If a policy is payable to a 
minor and a payment is made under a facil- 
ity-of-payment clause to cover the funeral 
expenses of the insured, the guardian cannot 
recover the amount so paid, particularly 
where the payment was made at the request 
of the guardian.” 

It may be noted, parenthetically, that where 
a policy is payable to a minor the company 
has no obligation to seek the appointment of 
a guardian. At least, it has been held that 
an executor has no duty to seek the appoint- 
ment of a guardian of a minor legatee to 
whom payment may be made, and the analogy 
is persuasive.” 


Powers of Guardians— 
Policies Owned by Ward 


Upon the appointment of a guardian there 
may come into his possession a life insur- 
ance policy on the life of and owned by 
the ward. This will usually occur when the 
guardian is appointed by reason of the ward’s 
mental incompetency, although the same 
situation may exist where a guardian is 
appointed for a minor for whom a policy has 
been acquired by a parent or grandparent, 
naming the minor as owner. The question 
will then arise with respect t the authority 
of the guardian to deal with the policy as 
an asset of his ward’s estate. May the 
guardian change the beneficiary provisions, 
borrow on the policy, surrender it or elect 
nonforfeiture options? 


As a general rule, the guardian does not 
have authority to change the beneficiary 
provisions of the policy, even if the desig- 
nated beneficiary predeceases the insured 
ward. It was so held in Kay v. Erickson.™ 
In that case a benefit certificate had been 
issued by a religious order, designating the 
Following 
the appointment of a guardian for the in- 
sured, the beneficiary died. The guardian 
surrendered the certificate with an endorse- 
ment requesting that a new certificate be 
issued naming the estate of the ward as 


° ’ ‘ < 
insured’s sister as beneficiary. 


538, 10 N. E. (2d) 538 (1937). 

1 Mutual Life Insurance Company of New 
York v. Cleveland, 82 F. Supp. 358 (DC Pa., 
1949) 

1 New York Life Insurance Company v. Gil- 
more, 171 Ga. 894, 157 S. E. 188 (1931) 

2 Norris v, John Hancock Mutual Life In- 
surance Company, 169 Md. 678, 182 Atl. 430 
(1936). 

13 McInnes v. Whitman, 313 Mass. 19, 46 N. E. 
(2d) 527 (1943). 

144209 Wis. 147, 244 N. W. 625 (1932). 
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beneficiary. The ward died leaving a will, 
executed prior to his incapacity, reciting that 
he had named his sister as beneficiary of 
his insurance policy and bequeathing the 
residue of his estate to a sister-in-law. If 
the action of the guardian in naming the 
insured’s estate as beneficiary were valid, 
the proceeds would pass to the residuary 
legatee. The articles of incorporation of 
the order provided that if no beneficiary 
were designated the proceeds of any policy 
would be payable to the heirs of the insured. 
The court held that the guardian had no 
authority to designate a new beneficiary 
upon the death of the ward’s sister. While 
it was recognized that he could surrender 
the policy if that action became necessary 
for the purpose of providing necessary funds 
for the support and maintenance of the ward, 
he had no more authority to designate a 
beneficiary than he would have to change 
the will of his ward by executing a codicil 
thereto or by executing a wholly new will. 
The heirs were, therefore, held to be en- 
titled to the proceeds, it being noted that the 
residuary clause of the will did not operate 
to bequeath the policy proceeds. 


It may be that in the absence of an en- 
abling statute the court has no authority to 
authorize a change of beneficiary by a guard- 
ian. That was the conclusion in California 
Western States Life Insurance Company v. 
Marsters.’ TH insured at the time he be- 
came insane was the owner of a policy on 

"his life payable to his wife. Thereafter she 
was granted a divorce and remarried. Ata 
later date the insured’s mother, as his guard- 
ian, was authorized by the court to change 
the beneficiary provisions of the policy, sub- 
stituting herself as beneficiary for the insured’s 
former wife. Upon the death of the insured, 
his administrator, his mother and his former 
wife all claimed the proceeds of the policy. 
The Supreme Court of Oregon held that 
the lower court had no authority to author- 
ize the change of beneficiary, particularly as 
the order was entered without notice to the 
ward and without a hearing. It was empha- 
sized that no guardian may deal with the 
ward’s property in such a way as to gain 
at the expense of the ward’s estate. On 
rehearing, the decision was affirmed, it being 
pointed out that the right to change the 
beneficiary was a property right of the ward 
constituting a part of his estate and that 
the lower court had no more authority to 
authorize a transfer from one beneficiary 


— eee - 





145 Ore. 640, 28 Pac. (2d) 233, 878 (1934). 
#122 N. J. Eq. 470, 194 Atl. 789 (1937) 
“See also Parry v. Parry, 10 CCH Life 

Cases 202, 316 Mass. 692, 56 N. E. (2d) 875 
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to another than it would have to authorize 
the guardian to make a will for the ward. 


The effect of a statutory provision is illus- 
trated by In Re Degnan.™ In that case the 
wife of the insured, who was named as bene- 
ficiary, was appointed guardian. She ob- 
tained an annulment of her marriage to the 
insured and resigned as his guardian. The 
insured’s brother, who was appointed as 
substituted guardian, sought to change the 
policy to benefit the ward’s executors or 
administrators. The company refused to 
permit this action except with the consent 
of the insured’s former wife. Upon her 
refusal to assent, the guardian filed a peti- 
tion praying that an order be issued author- 
izing him to execute the necessary papers 
and directing the company to endorse them 
on the policy. The court observed that the 
chancellor was specifically authorized to direct 
a guardian to exercise powers which are 
vested in a person of unsound mind. It was 
recognized that it was reasonable to believe 
that the insured would terminate his former 
wife’s interest as beneficiary if he were com- 
petent. The annulment of the marriage would 
justify such action. It was further recog- 
nized that substitution of the insured’s estate 
for his former wife as beneficiary of the pol- 
icy was expedient from the point of view 
of the ward. It was said that it would ex- 
pedite a surrender of the policy if that be- 
came necessary for the support of the insured. 
Furthermore, since the insured had executed 
no will prior to his incompetency, a change 
in the beneficiary provisions would result 
in the proceeds becoming available for dis- 
tribution to his sister and brothers as his 
next of kin. The chancellor authorized the 
requested change. He was aided in reaching 
this conclusion by the oral testimony of the 
insured, which was held to be competent 
despite the fact that he had been committed 
to a state hospital for the insane.” 


The power of the guardian to effect a 
loan on the policy has been established, 
where such action is necessary for the best 
interests of the ward. In fact, it has been 
held that such action may be taken without 
the specific authorization of the probate 
court.” The legal control of the guardian 
over the ward’s personal estate was said to 
be absolute within the bounds of discretion 
guided by honest judgment of what his best 
interests required. Consequently, if the pol- 
icy is terminated when the loan equals the 
cash value, the beneficiary cannot recover 


(1944). 
Clare v. Mutual Life Insurance Company 
of New York, 201 N. Y. 492, 94 N. E. 1075 
(1911). 
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upon the subsequent death of the insured. 
It has likewise been held that a guardian 
may borrow on the policy for the purpose 
of paying premiums. No statute is essential 
to vest the guardian with this authority.” 

It is equally clear that the guardian has 
authority to surrender a policy on the life 
of his ward where such action is for the 
best interests of the ward. It has been so 
held by no less an authority than the Supreme 
Court of the United States.” It was not 
necessary for the guardian to obtain the 
prior approval of the court. The guardian 
was authorized to collect for the benefit of 
his ward any amount due under the policy 
and had the right and the duty to elect either 
to keep it in force by paying the premiums 
or to surrender it for its surrender value, 
whichever appeared to be most beneficial to 
the ward. Such action was not a transaction 
involving a compromise, nor a sale, and con- 
sequently it was not necessary for the guard- 
ian to apply to the court in advance of taking 
the action. It is to be noted, however, that 
the policy in question was one on the tontine 
dividend plan and that no reference was made 
in the opinion to possible alternatives in the 
form of paid-up or extended insurance. If 
the guardian is dealing with a policy pro- 
viding such alternatives, a nice question of 
discretion arises. Even though it is not feas- 
ible for the guardian to continue premium 
payments, is the surrender of the policy a 
wiser step than its continuance under one 
of the nonforfeiture options? If the guardian 
elects paid-up insurance in a reduced amount 
and shortly thereafter the ward dies, can the 
interested parties hold the company liable 
for the face amount of extended insurance 
on the ground that the approval of the pro- 
bate court was not obtained? If the forego- 
ing decisions can be taken at their face value, 
the action of the guardian in good faith 
should be binding on all interested parties, 
but if substantial amounts are involved it 
appears that it would be wise, both from 
the point of view of the guardian and the 
company, to obtain the approval of the court 
before making the election. 

This is particularly the case in those juris- 
dictions where the local law contemplates 
that the court exercise on behalf of the ward 
the right or power of making an election. 
Under such circumstances the guardian may 
proceed by petition for instructions. This 
procedure was followed in Folts v. Jones.™ 
In that case the insane ward had sufficient 

% Head v. New York Life Insurance Com- 
pany, 227 S. W. 429 (Mo., 1920). 

2%” Maclay v. Equitable Life Assurance Society, 


152 U. S. 499 (1894). Compare In Re Wain- 
man’s Estate, 200 N. Y. S. 893 (1923). 


Life Insurance Policy in Probate Court 





income from her estate to meet her needs. 
Prior to the appointment of the guardian 
she had designated a niece as beneficiary of 
the policy. The court recognized that the 
beneficiary had no legal right of succession 
to the benefits of the policy during the life- 
time of the insured. The rule against altera- 
tion in succession was stated to apply in a 
general way to the situation. Consequently, 
no change in the succession could be made 
by a surrender of the policy unless such 
action was essential to protect the interests 
of the ward. The court did authorize the 
surrender of dividend additions to be applied 
in payment of premiums and further author- 
ized the guardian to pay premiums from the 
general estate of the ward. Any amount paid 
in this manner was, however, to remain a 
prior charge against the policy and the pro- 
ceeds thereof, with interest at six per cent. 

The right of surrender may not be used 
to accomplish indirectly what cannot be done 
directly. A guardian who is denied the right 
to change the beneficiary provisions of the 
policy cannot circumvent this rule by a sur- 
render of the policy. In an Oregon case,” 
the insured ward died while his guardian’s 
application to surrender the policy was 
pending. The administrator of the ward 
thereupon claimed the cash-surrender value, 
while the beneficiary asserted rights to the 
entire policy proceeds. Since it appeared 
that the cash value of the policy was not 
necessary for the support of the ward and 
that the motive in requesting surrender was 
to deprive the insured’s divorced wife of her 
interest as the named beneficiary, it was held 
that there was no occasion for the surrender 
of the policy. Furthermore, since the prior 
approval of the court was essential for the 
exercise of the option and this approval had 
not been obtained at the time of the death 
of the insured, the beneficiary named in the 
policy was entitled to the policy proceeds. 

When the policy included among the assets 
of the ward’s estate is on the life of another 
person, the same questions will arise. If 
the policy is payable to some one other than 
the ward, however, there will be present a 
variation of the problem concerning the right 
of the guardian to change the beneficiary 
provisions. Does not the guardian have the 
duty to make the policy payable to the ward 
—particularly if the ward is a minor and the 
selection of the beneficiary was made by the 
person who purchased the policy and vested 
title in the ward? If the change is not 


22 CCH Life Cases 769, 175 Tenn. 77, 132 
S. W. (2d) 205 (1939). 

22 Oregon Mutual Life Insurance Company v. 
James, 6 CCH Life Cases 121, 166 Ore. 336, 
111 Pac. (2d) 1026 (1941). 
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effected, this asset of the ward’s estate will 
be lost upon the death of the insured and 
the payment of the policy proceeds to the 
designated beneficiary. Reference has pre- 
viously been made to the question of the 
duty of the executor when a policy owned 
by the testator is payable to some one other 
than the residuary legatee. In that situation 
the perplexing problem of the executor’s 
duty may be resolved by a transfer of the 
policy to the legatee. In the case of the 
guardian, however, the problem is an ever- 
present one. Whatever may have been the 
circumstances which led to the appointment 
of someone other than the ward as the 
beneficiary of the policy, the situation has 
now changed. It appears that the guardian 
should waste no time in applying to the 
court for instructions concerning his duties 
in the premises. 


Investment by Fiduciaries 
in Life Insurance Policies 


Not infrequently the guardian will deem 
it advisable to apply to a life insurance com- 
pany for a policy on the life of his ward. 
Can the company safely issue the policy and 
accept premium payments from the guardian? 

As a general rule the company will be 
held to be charged with notice that it is 
dealing with a fiduciary. As one court has said: 

“One who aids and assists a guardian in 

“misapplying assets may be held liable upon 

proof that he actually knew of such mis- 
application, or upon proof of such facts as 
would have excited the attention of an ordi- 
narily prudent person and put him on 
inquiry.” ™ 

If the guardian has invested funds of his 
ward, a reviewing court may hold that it 
was the duty of the person dealing with the 
guardian to ascertain whether the invest- 
ment had been authorized by the court. 
Failure to make this investigation may result 
in the imposition of joint liability, on the 
basis of participation in a misappropriation.™ 

Whether or not the guardian has author- 
ity to purchase insurance on the life of his 
ward will depend upon the law of the state 
of the ward’s domicile. In the absence of 
specific statutory authorization, such action 
on the part of the guardian may involve both 


% Georgia Railroad Bank & Trust Company 
v, Liberty National Bank & Trust Company, 
180 Ga. 4, 177 S. E. 803 (1934). 

% Anderson v. Middle States Utilities Com- 
pany, 231 Mo. App. 129, 98 S. W. (2d) 163 
(1936): Dorsey v. Murphy, 188 Miss. 291, 194 
So. 603 (1940). Compare Sontag v. Stix, 355 
Mo. 972, 199 S. W. (2d) 371 (1947). 
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him and the insurance company in serious 


difficulties. In Rooney v. Wiener applica- 
tion was made to remove a guardian because 
of the fact that he had purchased a single- 
premium fifteen-year endowment policy on 
the life of his ward. The policy was payable 
to the ward if living at maturity, and to the 
guardian, individually, in the event of the 
prior death of the insured. The next of kin 
of the ward were a brother and a sister. The 
court pointed out that the purchase of the 
policy was not authorized by any statutory 
provision, nor was it impressed with the 
equities of the guardian’s position. It was 
observed that the ward could not make a 
will and that in the event of the ward’s death 
prior to maturity of the policy as an endow- 
ment, the payment of the policy proceeds 
to the guardian individually would alter the 
natural method of devolution of the ward’s 
property.. The transaction was substantially 
a testamentary disposition and the laws reg- 
ulating intestate succession could not be cir- 
cumvented in this manner. It was also 
pointed out that under the law of New York 
the property of a minor cannot be impounded 
beyond his majority. Since the policy would 
not mature as an endowment until after the 
ward attained the age of twenty-one years, 
there was also a violation of this provision. 


The guardian should have been warned 
by an earlier decision.” A New York court 
had previously denied an application of a 
guardian for authority to use income of the 
ward to purchase endowment policies. In 
this case also the court relied on the fact that 
the action was not authorized by statute, 
that it affected the right of succession to 
property and that it resulted in impounding 
the estate of the ward for a period extending 
beyond his minority. 

Similarly, it has been held that a guardian 
using the funds of a ward to pay premiums 
on an insurance policy, which was purchased 
by him on the specific authorization of the 
chancellor, is liable for all amounts paid as 
premiums, together with interest thereon 
at the rate of six per cent.” This seemingly 
harsh result was reached on the ground that 
there was no statutory provision empower- 
ing the chancellor to authorize the invest- 
ment. All that the guardian salvaged from 
the situation was the cash value of the pol- 
icy. A contrary result was reached in Iowa,” 


% 263 N. Y. S. 222 (1933). 

% In Re Vanderbilt’s Hstate, 223 N. Y. S. 
314 (1927). 

In Re Guardianship of Horne, 178 Miss. 
714, 173 So. 660 (1937). 

*%In Re Guardianship of Burgy, 257 N. W. 
791 (Iowa, 1934) 
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where it was held that the guardian would 
not be charged with amounts paid from the 
funds of the ward on account of life insur- 
ance premiums. The policy had been pro- 
cured at the instance of the ward’s mother, 
who was named beneficiary, and the action 
had the prior approval of the court. While 
it was observed that the investment might 
not be of a character that should be en- 
couraged as suitable for trust funds, the 
guardian was exonerated, apparently because 
the policy was for a modest amount and 
had a cash-surrender value. A statute spe- 
cifically authorizing such an investment un- 
der certain circumstances and upon certain 
conditions was subsequently enacted.” 

One other phase of this problem should 
be noted. In ever-increasing amounts the 
federal government is making payments in 
the form of pensions or other benefits to 
veterans and their dependents. In many 
cases such payments are made to guardians 
appointed by the probate court. The funds 
thus received by the guardian may be in 
excess of the amounts needed for the sup- 
port and maintenance of the ward and not 
infrequently the guardian desires to apply 
for a life insurance policy and to use the 
funds received through the Veterans Admin- 
istration in payment of premiums. The com- 
pany to whom a guardian applies for a policy 
may be advised that the local office of the 
Veterans Administration has given its ap- 
proval to the use of the pension money for 
this purpose. The question inevitably arises 
with respect to the authority of the guardian 
to use such funds in this manner. Further- 
more, does the approval of the Veterans 
Administration protect the guardian and the 
company? 


It is established that when payment is 
made to the guardian, the money ceases to 
be money of the United States. The guard- 
ian is not an agency or instrumentality of 
the federal government. Payment to the 
guardian vests title in the ward and operates 
to discharge the obligation of the United 
States in respect of such payments. Conse- 
quently, upon the insolvency of a bank in 
which the money has been deposited, the 
federal statute giving priority of payment 

** See Appendix ' 

” Spicer v. Smith, 288 U. S. 430 (1933). 

™ Henderson v. City of Missoula, 106 Mont. 
596, 79 Pac. (2d) 547 (1938). 

2%In Re Bagnall’s Guardianship, 238 Ia. 905, 
29 N. W. (2d) 597 (1947). 

% Hines v. Stein, 298 U. S. 94 (1936). 

4*In Re Wyly’s Tutorship, 191 La. 644, 186 
So. 55 (1939). 

% In Re Lindquist’s Estate, 25 Cal. (2d) 697, 
154 Pac. (2d) 879, cert. den. 325 U. S. 869 
(1944); Coakley v. Attorney General, 318 Mass. 
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to debts due the United States does not 
apply,” although state statutes may create a 
preference.” Since title to the money has 
passed to the ward, it is thereafter subject 
to the payment of his debts.” The matter 
of allowances to counsel for the guardian is 
governed by state law rather than executive 
regulation,” and the Veterans Administra- 
tion cannot demand a type of guardian’s 
bond not required by the local statute.” 
Federal law with respect to the escheat of 
funds derived from the United States and 
unexpended at the time of the ward’s death 
will, however, supersede local 
statutes.* 


escheat 


It necessarily follows from these decisions 
that the investment of funds by the guardian 
is governed by state law. A guardian mak- 
ing an investment which does not meet the 
requirements of the local statute is not pro- 
tected by reason of having obtained the prior 
approval of the Veterans Administration,” 
and the Administration may object to the 
allowance of the guardian’s accounts, despite 
its earlier approval.” In the absence of a 
state statute governing investments, how- 
ever, the fact that the Veterans Administra- 
tion advised the guardian to make the 
investment will be admissible as evidence 
of the guardian’s good faith. On the same 
basis, if the investment has been authorized 
by the probate court and complies with the 
requirements of the state statute, its wisdom 
cannot be challenged by the Veterans Ad- 
ministration.” It therefore behooves the 
guardian and the company to follow the 
same procedures when funds derived from 
pension payments are used for the purpose 
of paying premiums on life insurance poli- 
cies as are observed with respect to property 
received from other sources. 

We may now turn to a consideration of 
state statutes dealing with the acquisition 
of life insurance policies by a guardian as a 
form of investment of the ward’s funds. In 
many cases the statutory authorization for 
such action on the part of the guardian is 
found to be part and parcel of an enactment 
covering the whole field of investment by 
fiduciaries. The power and authority of the 
guardian may thus be derived from a statute 


508, 62 N. E. (2d) 659 (1945); In Re Bonner’s 
Estate, 80 N. Y. S. (2d) 122 (1948) 


%* White v. White, 230 Ala. 641, 162 So. 368 
(1935). 
31 In Re Keisker’s Estate, 350 Mo. 727, 168 


S. W. (2d) 96 (1943). 

% Hines v. Ayotte, 135 Me. 103, 189 Atl. 835 
(1937); In Re Eigenmann’s Guardianship, 214 
Ind. 92, 14 N. E. (2d) 585 (1938). 

%In Re Vaughn’s Guardianship, 181 
274, 73 Pac. (2d) 411 (1937). 
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which regulates the investments of execu- 
tors, administrators and trustees, as well. 
Reference to statutes specifically authorizing 
such investment is to be found in the Ap- 
pendix hereto. The legislation in the several 
states follows the same pattern to a great 
extent. Invariably, the company to which 
application is to be made must be authorized 
to transact business in the state where the 
guardianship proceedings are pending. In 
almost every instance the prior approval of 
the court to the acquistion of the policy is 
necessary. Customarily, the form of policy 
which may be applied for is specified. In 
certain instances only single-premium poli- 
cies are permitted. If annual-premium poli- 
cies are authorized, it is frequently provided 
that only income may be used in payment 
of premiums and there may be a limitation 
in the amount which may be used for this 
purpose, based on a percentage of the annual 
income. Not infrequently the purchase of 
annuities is authorized. Occasionally, it is 
provided that the policy may not be pur- 
chased in a company for which the fiduciary 
acts as agent and such a provision is accom- 
panied by a prohibition against payment of 
any commission, directly or indirectly, to 
the fiduciary. It is customarily provided that 
the policy shall be issued on the life of the 
ward or beneficiary, or on the life of a per- 
son in whom the ward or beneficiary has 
an insurable interest. It is not uncommon 
for the statute to provide that the proceeds 
of the policy shall be the sole property of 
“the person whose funds are thus invested. 
The fiduciary may be authorized to exercise 
any rights or options under the policy with- 
out further order of the court, although 
there may be limitations on his authority to 
change the beneficiary and borrow on the 
policy. In some cases no action is permitted 
without prior court approval. The statute 
may also include a provision authorizing 
continuance of policies issued prior to the 
appointment of the fiduciary 


It is obvious that if there exists a specific 
statutory provision, the requirements of the 
statute must be carefully observed. Less 
than half the states, however, have statutory 
provisions specifically referring to invest- 
ment in life insurance.” In the absence of 
such specific legislation the task of deter- 
mining whether the guardian may make such 
an investment is more difficult. If, as is the 
case in a number of states, the statute enu- 
merates certain classes of investments which 
the fiduciary may make, the omission of the 
life insurance policy in the sanctified list is 


“ See Appendix. 
"9 Pick. 446 (Mass., 1830) 
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the equivalent of a prohibition. Under such 
circumstances the probate court has no au- 
thority to approve such an investment. 
There is, however, still a third class of states 
which has enacted legislation adopting the 
so-called prudent-man rule. 

This doctrine was first enunciated in the 
famous case of Harvard College v. Amory.” 
The court stated the principle which has 
now been embodied verbatim in 
statutes: 


many 


“All that can be required of a trustee to 
invest, is, that he shall conduct himself 
faithfully and exercise a sound discretion. 
He is to observe how men of prudence, dis- 
cretion and intelligence manage their own 
affairs, not in regard to speculation, but in 
regard to the permanent disposition of their 
funds, considering the probable income, as 
well as the probable safety of the capital 
to be invested.” 

The question therefore arises whether the 
trustee operating under a statute embodying 
this rule may invest in life insurance policies. 
No extended argument should be necessary 
to establish that the prudent man now in- 
cludes life insurance as an integral part of 
his estate planning. The life insurance policy 
may well be considered essential in planning 
the permanent disposition of his funds. On 
this basis the fiduciary should be clothed 
with authority to purchase life insurance in 
the exercise of sound discretion. In one 
state,” under a hybrid statute, the trustee 
has been authorized to invest in certain 
specified forms of property, including life 
insurance policies, as an ordinarily prudent 
man of intelligence and integrity, who is a 
trustee of the moneys of others, would pur- 
chase in the exercise of reasonable care, 
judgment and diligence. It is to be noted, 
however, that in the state where the pru- 
dent-man doctrine was first enunciated, it 
was felt necessary to have specific legisla- 
tion authorizing the trustee to invest in life 
insurance policies.” In the absence of any 
decisions on this question, the prudent man 
may well decide to obtain specific authoriza- 
tion from the probate court before making 
this type of investment. 

If it appears that a trustee has authority 
to obtain insurance, the company should 
insist that the beneficiary provisions of the 
policy be consistent with the terms of the 
trust. The policy cannot be the means of 
circumventing the dispositive provisions of 
the will or trust instrument and should not 
postpone enjoyment of the trust property 
beyond the term prescribed, through the de- 


* Michigan—See Appendix. 
*® Massachusetts—See Appendix. 
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vice of an installment-settlement arrange- 
ment elected by the trustee. 

Most of the restrictive statutes recognize 
that the instrument creating the trust may 
extend the trustee’s investment authority 
beyond the limitations of the statute. A way 
is therefore open for a testator or settlor to 
provide in the will or trust indenture for 
the purchase of life insurance policies in the 
discretion of the fiduciary. As in the case of 
a testamentary provision with respect to 
life insurance policies owned by the testa- 
tor, the form of such a provision will vafy, 
depending upon the purposes which the 
testator seeks to accomplish and the degree 
of discretion he is willing to vest in his 
trustee. Such a provision might be framed 
in the following language: 

“I authorize and empower my trustee to 
apply for a policy or policies of life insurance 
on the life of any beneficiary hereunder or 
on the life of any person in whom any such 
beneficiary has an insurable interest, in such 
company and in such form and amount as 
he shall determine, and to pay any premium 
falling due thereon during the continuance 
of the trust from the share of such bene- 
ficiary in the principal or income thereof. 
Any such policy shall be payable to such 
beneficiary, or if such beneficiary is not liv- 
ing when such policy becomes due and pay- 
able, to the spouse or issue of such beneficiary 
in such proportions as my trustee shall from 
time to time determine, or in default of such 
spouse and issue to the executors or ad- 
ministrators of such beneficiary; provided, 
however, that if at the time when such 
policy becomes due and payable my trustee 
shall hold any property in trust hereunder 
for the benefit of such beneficiary, any 
amount due thereon shall be paid to my trustee 
and added to the trust property then held by 
him for the benefit of such beneficiary. 

“My trustee shall have full power and 
authority to execute any Automatic Pre- 
mium Loan Agreement with respect to any 
such policy, or elect that any Automatic 
Premium Loan provision thereof be effective 
and to cancel any such agreement or provi- 
sion; to borrow money for the purpose of 
paying any premium falling due thereon, 
either from the company issuing such policy 
or from any other source, and to assign 
such policy as security for such loan; to 
exercise any option contained in such policy 
with respect to any dividend or share of 
surplus apportioned thereto; to reduce the 
amount of such policy and to convert or 
exchange the same; to elect any paid-up 
insurance or extended-term insurance non- 


“4 See Estin v, Estin, 334 U. S. 541 (1948). 
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forfeiture option contained in such policy in 
the event that in his discretion he determines 
to cease paying premiums thereon; to surrender 
such policy; and to sell such policy to the in- 
sured or to any person having an insurable 
interest in the life of the insured. 


“If upon the termination of the trust my 
trustee holds any such policy as part of the 
trust property, he may transfer and assign 
such policy in distribution of the trust prop- 
erty to the person or persons entitled there- 
to, allotting the policy in payment of any 
share thereof; provided that insofar as it is 
practicable to do so any such policy shall 
be distributed as part of the share in the 
trust property of the person insured there- 
under. For the purposes of such allotment 
and distribution, my trustee may determine 
the value of such policy, and may in his 
discretion apply to the company issuing such 
policy to exchange the policy for two or 
more policies in such varying amounts as 
may facilitate such distribution. 

“All the powers herein granted may be 
exercised by my trustee without applying to 
any court for authority so to do. Any and 
all decisions made by my trustee in good 
faith to exercise or to refrain from exercising 
any such powers shall be conclusive upon 
all parties in interest. No company issuing 
any such policy shall be required to ascer- 
tain whether any action taken by my trustee 
with respect thereto is authorized under the 
provisions hereof, and no such company 
shall be required to see to the application of 
any money paid to the trustee with respect 
to such policy.” 


Life Insurance Policy in Divorce Court 


No discussion of the life insurance policy 
in the probate court should fail to make 
some reference to the treatment of life insur- 
ance policies in divorce property-settlement 
agreements, for in approximately one third 
of the states the court having probate juris- 
diction has also been granted jurisdiction 
over divorce. We do not here undertake to 
deal with questions arising from the mount- 
ing confusion in the divorce laws of the 
several states, although the doctrine of 
divisible divorce “ may complicate the prob- 
lem where life insurance policies have been 
included in separation agreements. Nor do 
we need to review the cases dealing with the 
effect of divorce on the status of a spouse 
as the named beneficiary of a life insurance 
policy. Generally speaking, a divorce does 
not affect the right of the beneficiary to 
receive the proceeds of the policy in the 
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absence of a provision indicating that the 
right of the beneficiary to the proceeds is 
conditioned upon the continuance of the 
marital relationship. Peculiarities of the law, 
statutory or otherwise, may effect a different 
result in some states.” We are now directing 
our attention only to those cases where an 
attempt has been made to deal with the in- 
surance policy in the property settlement 
incidental to the divorce. 


It is to be noted that general language 
in such an agreement may be construed not 
to apply to life insurance policies and inter- 
ests therein. It has been held that where 
the husband and wife each released all 
claims against the other or the other’s estate, 
the wife was not thereby divested of her 
rights under a life insurance policy on the 
life of the husband in which she was named 
as irrevocable beneficiary.” It was said that 
her claim under the policy was neither 
against the insured nor his estate, but was 
one against the insurance company alone. 
Similarly, a waiver of any claim of right or 
interest in or against the property of the 
husband will not be construed to include a 
waiver of rights as beneficiary of a policy.” 
It has also been held that where the wife 
released all interest in a list of properties 
attached to the agreement, she did not part 
with any rights in a life insurance policy 
owned by the husband in which she had 
been named beneficiary and which had not 
been included in the list.* 


If the wife has acquired rights in a policy 
under an agreement entered into between 
her and her husband prior to the settlement 
agreement and divorce, the absence of any 
reference to the policy in the property- 
settlement agreement and decree will not de- 
prive her of her rights under the prior 
agreement, particularly where there is evi- 
dence that the wife’s interest in the policy 
was a part of the consideration for the 
settlement contract.“ 


On occasion the court may direct a trans- 
fer of all rights of ownership in the policy 
to the wife or, in the alternative, award to 
her the cash value of the policy.” The au- 
thority of the court to direct such a transfer, 

“See New England Mutual Life Insurance 
Company v. Spence, 2 CCH Life Cases 83, 
104 F. (2d) 665 (CCA-2, 1939), and Ficke v. 
Prudential Insurance Company, 12 CCH Life 
Cases 526, 305 Ky. 171, 202 S. W. (2d) 429 
(1947). 

* John Hancock Mutual Life Insurance Com- 
pany wv. Heidrick, 10 CCH Life Cases 96, 135 
N. J. Eq. 325, 38 Atl. (2d) 442 (1944). 

** Metropolitan Life Insurance Company v. 
Foreman, 13 CCH Life Cases 487 (DC N. Y., 


1948). 
* Jenkins v. 
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Jenkins, 112 Cal. App. 402, 297 


however, will depend upon statutory pro- 
visions. It may be that under the local 
statute the court can do no more than direct 
payment of alimony and cannot order an 
involuntary assignment of the policy to the 
wife.” On the other hand, the court may 
have almost unlimited discretion in making 
provision for the wife and may go so far 
as to direct that payments be made to her 
so long as she lives, even though the hus- 
band may predecease her. Under such cir- 
cumstances the husband may be required to 
keep his life insured as security for the 
payments which may fall due after his 
death;™ and the court may authorize the wife 
to surrender the policy or to borrow on it 
if there is a default in the payment of ali- 
mony during his lifetime.” 


It is to be noted, however, that there may 
be limitations on the power of the legislature 
to confer on the court authority to deal 
with the life insurance policy. In Byjelich v. 
John Hancock Mutual Life Insurance Com- 
pany, suit was brought to recove the cash- 
surrender value of a policy which the divorce 
decree had directed be assigned by the in- 
sured to the plaintiff. The policy provided 
that any assignment should be void and 
gave to the insured the right, upon default 
in payment of premiums, either to receive 
the cash-surrender value or to continue the 
policy in force as paid-up insurance or ex- 
tended-term insurance. The court adhered 
to the sound principle that a decree could 
not be entered under the authority of a 
statute enacted after the policy was issued, 
if the decree substantially impaired the con- 
tract. On this basis it was held that the 
legislature could give the divorce court no 
right to decree that the plaintiff could sub- 
stitute her personal judgment and discretion 
for the discretion and judgment of the in- 
sured on the subject of electing to surrender 
the policy or to receive the cash-surrender 
value, where the policy forbade assignment. 
If, however, the company raises no objection 
to an order directing the insured to name 
his wife as irrevocable beneficiary, a bene- 
ficiary subsequently named in violation of 
the decree cannot prevail, even though the 
Pac. 56 (1931). 

” Thomson v. Thomson, 156 F. (2d) 581 
(CCA-8); cert. den. 329 U. S. 793 (1946). 

%® See Pearson v, Pearson, 41 N. E. (2d) 725 
(Ohio App., 1941). 

51 See Rufenach v. 
293 (Mont., 1947). 

52 Southard v. Southard, 262 Mass. 278, 159 
N. E. 512 (1928). 

583 Kerwin v. Kerwin, 90 N. Y. S. (2d) 376 
(1948). 

513 CCH Life Cases 684, 324 Mich. 54, 36 
N. W. (2d) 212 (1949). 
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policy prohibits an assignment.” The court 
recognized that the prohibition would ap- 
pear to negate the possibility of creating a 
vested right, but pointed out that such a 
clause in a policy is generally inserted for 
the benefit of others than the beneficiary. 
Where no objection was raised by the com- 
pany to the irrevocable designation, the new 
beneficiary gratuitously named in violation 
of the decree could not claim rights superior 
to those of the first wife. It is in fact well 
established that where the insured changes 
the beneficiary provisions in violation of the 
terms of the decree, the wife may establish 
her rights in the proceeds and will prevail 
over the subsequently named beneficiary.” 

If the husband fails to exercise the right 
accorded to him by the decree of changing 
the beneficiary provisions of the policy, his 
failure to take this action will result in the 
payment of the proceeds of the policy to the 
divorced wife as the designated beneficiary.” 
The wife may, however, forfeit rights given 
her by the decree. In Phoenix Mutual Life 
Insurance Company v. Birkelund,™ the hus- 
band agreed to deliver a policy on his life 
to his wife and the wife agreed to pay the 
premiums on the policy. The husband failed 
to deliver the policy and the wife paid no 
premiums. Upon the subsequent death of 
the insured it was held that she was entitled 
to receive only that portion of the policy 
proceeds attributable to the premiums paid 
prior to the divorce. 


The difficulties which may arise when the 
property-settlement agreement and the di- 
vorce decree do not refer to any specific 
policy are exemplified by the case of Jacoby 
v. Jacoby.” In that case the insured was 
directed to maintain a $5,000 life insurance 
policy for the benefit of the wife, but no 
particular policy was referred to. Such a 
policy was in force at the time when the 
decree was entered. It was subsequently 
surrendered and its cash-surrender value was 
applied on a new policy in the same amount, 
in which the wife was also named as bene- 
ficiary. At the same time the insured pro- 
cured a second policy in the sum of $10,000 
payable to his second wife. Thereafter, the 
beneficiary provisions of the $10,000 policy 
were changed, making it payable, one half to 
the insured’s first wife and one half to his 
estate. Eventually the policy was made pay- 
able to the insured’s third wife as sole bene- 


% Equitable Life Assurance Society v. Wil- 
kins, 7 CCH Life Cases 248, 44 F. Supp. 594 
(DC N. Y., 1942) 

% Mutual Life Insurance Company of New 
York v. Franck, 9 Cal. App. (2d) 528, 50 Pac. 
(2d) 480 (1935). 

st Grimm v. Grimm, 26 Cal. (2d) 173, 157 
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ficiary. At a later date he surrendered the 
$5,000 policy payable to his first wife and 
applied its cash-surrender value in payment 
of premiums on the larger policy. Upon the 
death of the insured the first wife claimed 
equitable rights in the $10,000 policy to the 
extent of $5,000. Her claim was denied by 
the court on the ground that since the decree 
did not describe any particular policy she 
had not acquired any interest, equitable or 
otherwise, in the policies held at various 
times by the insured. The first wife gained 
nothing but a cause of action for breach of 
the undertaking to maintain insurance in 
force and stood on no different footing in 
relation to the policies than any other of the 
insured’s creditors. 


Difficulties frequently arise to plague in- 
surance companies because the settlement 
agreement and the decree do not adequately 
set forth the respective rights of the insured 
and his divorced wife in the policy. If the 
insured has been directed to maintain in 
force some specific policy naming the wife 
as beneficiary, it must necessarily follow 
that the insured cannot exercise any of the 
rights customarily accorded the owner of 
the policy if the exercise of those rights 
would deprive the wife of the protection 
intended by the decree, although he should 
be permitted to name contingent bene- 
ficiaries to receive the proceeds if the wife 
predeceases him. Obviously the insurance 
company cannot compel the insured to con- 
tinue payment of premiums. The company, 
however, if notified of the terms of the de- 
cree, is obligated not to permit the insured 
to take action inconsistent with the rights 
of the wife. Without her consent, the in- 
sured should not be permitted to surrender 
the policy, to borrow on it nor to assign it 
as collateral. Possibly he may withdraw 
dividend deposits and apply dividends in re- 
duction of premiums; but it is doubtful 
whether he should be permitted to change 
the nonforfeiture provisions which were in 
effect at the time of the divorce. The decree 
in effect may make the wife joint owner of 
the policy with the insured even though 
neither counsel nor court has any clear con- 
ception of the varying rights of beneficiary 
and owner. Where the wife becomes joint 
owner of the policy, either by specific pro- 
vision or by operation of law, it behooves 
the company to recognize this new relation- 


Pac. (2d) 841 (1945) 

5812 CCH Life Cases 149, 29 Cal. (2d) 352, 
175 Pac. (2d) 5 (1946). 

% 69 So. Dak. 432, 11 N. W. (2d) 135 (1943); 
see also Aetna Life Insurance Company v, Mc- 
Monies, 1 CCH Life Cases 633, 161 Ore. 183, 
88 Pac. (2d) 290 (1939). 
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ship. The necessity of such action is illus- 
trated by Talmadge v. Union Central Life 
Insurance Company.” In that case the decree 
specifically referred to the policy which was 
taken out in contemplation of the divorce. 
In fact, the beneficiary was described as the 
divorced wife of the insured. The applica- 
tion stated that ownership of the policy was 
to be vested in the insured and the primary 
beneficiary jointly. There was evidence that 
the wife had written to the company re- 
questing that she be notified promptly in the 
event that the insured failed to pay pre- 
miums as they fell due. Premium notices 
were sent to the insured and the beneficiary 
at the same address. Whenever the insured 
changed his address the company sent the 
notice to the divorced wife at the new 
address of the insured. It is not surprising 
that she never received the notices. After a 
time the insured ceased paying premiums. 
Upon his death the beneficiary brought suit 
for the face amount of the policy on the 
ground that the company had failed to send 
her the notices to which she was entitled as 
a beneficial owner of the policy. The action 
of the trial court in finding for the company 
was reversed. 

If it appears on the face of the decree that 
a default judgment has been entered against 
the libelee-husband and the decree purports 
to transfer to the wife an interest in a policy 
on his life without his consent, a new ele- 
ment of uncertainty is introduced. For if 
the company permits the wife to exercise 
rights on her sole signature pursuant to the 
provisions of the decree, it runs the risk that 
the husband will contest the jurisdiction of 
the court which entered the decree. The 
insurance company cannot undertake to re- 
solve the controversy and decide whether or 
not the court did in fact and in law have 
jurisdiction. Here again it must resort to 
the practice of denying to either party the 
right to act alone. Thus, it will say to the 
wife that the rights accorded her by the 
decree cannot be exercised by her because 
of the doubt concerning the jurisdiction of 
the court. At the same time the company 
cannot safely ignore the decree and permit 
the husband to exercise the rights which he 
appears to have from the face of the con- 
tract, since at some later date the validity 
of the decree may be upheld. To some ex- 
tent the remedy of interpleader will ease the 
path of the harassed company, but this pro- 
cedure may not always be available. Where 


*° 7 CCH Life Cases 851, 315 Ill. App. 623, 
43 N. E. (2d) 575 (1942). 

*1 Scott v. Scott, 86 N. E. 
1949). 


(2d) 533 (Ind., 
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it is not, there is no course of action the 
company can pursue with any feeling of 
confidence. 


The problems arising from attempts to 
deal with life insurance policies in property 
settlements and divorce decrees become 
even more complicated when an attempt is 
made to provide insurance protection for 
the children of the marriage. If irrevocable 
interests as beneficiaries are created in the 
children without clear provision for the 
exercise of rights in the policy during their 
minority, any further action in connection 
with the policy becomes well-nigh impos- 
sible. For it is well established that children 
are entitled to have a divorce decree executed 
in all its details where they are benefited 
thereunder.” 

A preliminary question may arise concern- 
ing the authority of the court to make pro- 
vision in the decree for insurance benefits 
for the children. This point is illustrated by 
Miller v. Miller.* In that case the defendant 
husband was directed to maintain in force 
an insurance policy in favor of a minor child 
as security for support of the minor. The 
court observed that this order did not pro- 
vide for maintenance of the child and that 
nothing could be derived from the order 
until the death of the husband. It was 
pointed out that this event might not occur 
until long after the minor had attained his 
majority and the obligation of the insured 
to support him had Although the 
court was authorized to require the husband 
to give reasonable security for providing 
maintenance, the statute did not contemplate 
protection against the possibility of death by 
the building up of an independent insurance 
estate. The purpose of the law was said to 
be to continue in effect after the divorce the 
same legal obligation of support which the 
father owes the children from their birth. 
This obligation did not, however, include 
any legal duty on the part of the father to 
take out insurance on his life in f [ 


ceased. 


lavor of! 
the children. While this might be desirable, 
nothing in the law required it. No greater 
obligation could be placed on the husband 
by reason of the divorce; and the court had 
no authority to order him to maintain the 
insurance in force. Nevertheless, if the hus- 
band assents to an order directing him to 
maintain insurance for the benefit of the 
children, the wife cannot complain.” 

If the jurisdiction of the court is estab- 
lished and provision is made in the decree 


@52 Cal. App. (2d) 433, 126 Pac. (2d) 357 
(1942). 

*® Hayn v. Hayn, 162 Kan. 
127 (1946). 


189, 175 Pac. (2d) 
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for the child, the mother cannot thereafter the settlement agreement and decree. This 
waive the provisions of the decree under solution will become a universal remedy 
which the child benefits. Nor can the hus- only through the slow process of educating 
band and wife by subsequent agreement the members of the bar in the complexities 
between themselves alter the provisions of of the life insurance policy. If the provi- 
the decree insofar as they provide benefits sions of the agreement are inadequate, the 
for the children.” Consequently, it would only safe course of conduct for the company 
not be possible for the insured and his di- is to permit no action under the policy until 
vorced wife to surrender the policy which the decree approving the agreement has 
the court has ordered to be maintained for been modified to correct the deficiencies. 
the benefit of the children, nor to exercise This is particularly the case where the rights 
any rights in the policy inconsistent with of minor children are involved. 

the rights of the children under the decree. 
Whether the insured can elect an optional 
settlement for the children, in the absence 
of an express provision as to the manner 
of payment of the policy proceeds, has never 
been decided. The death of the wife will not 
affect the obligation of the husband to com- 
ply with the terms of the decree so far as 
the children are concerned. If he has been 
directed to designate the children as bene- 
ficiaries of the policy and maintain it in force 
for their benefit, they may collect the pro- 
ceeds upon his death even though he has 
failed to name them as beneficiaries of the 
policy.” 


Conclusion 


In our survey of the life insurance policy 
in the probate court we have covered a wide 
range of topics. Many of the problems con- 
sidered deserve a more exhaustive study. 
It is important that the powers and duties 
of executors, administrators, guardians and 
trustees in dealing with life insurance 
policies be clearly understood, not only by 
the fiduciaries themselves but by the insur- 
ance company as well. There must be a 
greater dissemination of knowledge with 
respect to the nature of a life insurance 

Interesting questions may arise with re- policy if it is to be treated intelligently in 
spect to the effect of a subsequent change in the settlement of property interests upon 
status of the child on the obligation of the divorce. We have attempted to indicate the 
insured not to revoke the position of the child stand which the company should take on 
as the designated beneficiary of the policy. If many of the questions which arise where the 
the child is adopted by the divorced wife’s life insurance policy is involved in the ad- 
second husband, the liability of the father for ministration of estates and trusts, the man- 
support, pursuant to the terms of the decree, is agement of the affairs of a ward and the 
terminated.” Similarly, the marriage of an intricacies of family settlements. For the 
infant daughter, for whose support the most part the conservative point of view has 
father was directed to make payments, will been suggested. The requirement of specific 
relieve him from further liability.* Cus- authorization from the probate court for any 
tomarily, when a child comes of age, the desired action is a simple one to prescribe. 
duty of the father to support terminates and It should be remembered, however, that this 
the decree providing for payments for the rule is one which cannot be adhered to 
support of the child becomes unenforceable.” strictly in all cases if the life insurance policy 
On the basis of these cases it would appear jg to be a useful instrument in our modern 
that the insured should be restored to full society. Legal technicalities must on occa- 
control of the policy upon the adoption, 
marriage or emancipation of the minor chil- 
dren so far as their interests in the policy 
are concerned. 


sion give way to practical considerations. 
As the law continues to develop, many of 
the perplexing problems will undoubtedly 
be clarified and we may look forward to the 

Most, if not all, of the problems incident practical benefits to be derived from further 
to insurance policies in the divorce court can studies of the life insurance policy in the 
be eliminated by appropriate provisions in probate court. 


6 Herzog v. Herzog, 23 Wash. (2d) 382, 161 8t St. ‘Germain v. St. Germain, 22 Wash. (2d) 
Pac. (2d) 142 (1945). 744, 157 Pac. (2d) 981 (1945). 
% Glaze v. Strength, 186 Ga. 613, 198 S. E. *® Bennett v. Bennett, 179 Va. 239, 18 S. E. 
721 (1938). Mosher v. Mosher, 25 Wash. (2d) (2d) 911 (1942). 
778, 172 Pac. (2d) 259 (1946). 6 McVey v. McVey, 60 Ariz. 380, 137 Pac. 
6 Chilwell v. Chilwell, 40 Cal. App. (2d) 550, (2d) 971 (1943) and see Borchert v. Borchert, 
105 Pac. (2d) 122 (1940). 185 Md. 586, 45 Atl. (2d) 463 (1946). 
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Alabama 
Arkansas 
Connecticut 
Florida 
Idaho 
Illinois 


Iowa 
Kentucky 


Massachusetts 
Michigan 


Mississippi 


Nebraska 


New Hampshire 
North Carolina 
Ohio 
Oklahoma 
Pennsylvania 


South Carolina 
Tennessee 


Texas 
Utah 


Wisconsin ..... 


* F—fiduciaries, 


T—trustees. 


APPENDIX 


Statutes Authorizing Investment by Fiduciaries in Life Insurance Policies * 


generally; G—guardians; 


CHANGES IN PENNSYLVANIA INSURANCE RATES 


Acts of 1943, Number 430 (G-T) 
Acts of 1949, Number 140, Section 221(12). (G) 
General Statutes, 1949 Supplement, Section 586(a) (G) 
Statutes, 1941, Section 518.01(10) (F) 
Laws of 1947, Chapter 206 (F) 
Revised Statutes, Chapter 3, Section 413(L), as amended, 1949, 

Senate Bill Number 260 (G) 
Code of Iowa, 1946, Section 682.23(13) (F) 
Revised Statutes, 1948, Section 386.020(1)(j) (F) 
General Laws (Ter. Ed.), Chapter 201, Section 47A (G) 
General Laws (Ter. Ed.), Chapter 203, Section 25A (T) 
Compiled Laws, 1929, Section 12993-11, as amended by Acts of 

1941, Number 143 (F) 
Laws of 1948, Chapter 235 (G) 
Revised Statutes, 1943, Section 24-601(2), as amended by Laws 

of 1947, Chapter 79, Section 38-412 (F) 

as amended by Laws of 1949, Chapter 232 (G) 
Revised Laws, 1942, Chapter 342, Section 22(IV).. (G) 
General Statutes, 1943, Section 36-4.1(1) (F) 
Throckmorton’s Code Annotated, 1948, Section 10505- 41(f) (F) 
Statutes, 1941, Title 58, Chapter 14a, as amended, 1947 (G) 
Purdon’s Statutes, 1936, Title 20, Section 803 (G) 
Laws of 1949, Act 544 (F) 
Code, 1942, Section 9051, as amended by Laws of 1948, Page 1860 (G) 
Michie’s Code Annotated, 1939 Supplement, Section 9596( (6), as 

amended by Laws of 1945, Chapter 150 (F) 
.Vernon’s Statutes, 1948, Article 4180 (G) 
. Code, 1943, Chapter 63, Section 43-19-2(3), as amended, 1947 (G-T) 
. Statutes, 1947, Section 320.01(14) (F) 

[The End] 


Revised rates charged Pennsylvania automobile and truck owners for fire, 


people are estimated at $4,500,000; the over-all state-wide reduction averages 10.4 


| 
| theft and collision insurance went into effect on January 9. Annual savings to the | 


per cent. 


the respective districts and, with the exception of Philadelphia, there are reduc- 


Revisions are made on a territorial basis in keeping with the loss ratios in 


tions of varying sizés in all territories in all three classes. 
and theft rates for private passenger cars were decreased 3.8 per cent, 


In Philadelphia, fire | 
but com- 


. . . . . | 
prehensive rates were increased 8.6 per cent. Collision rates were increased 
} 


ten per cent. 


The loss ratio on comprehensive coverage in Philadelphia for the two-year 
period under study was 68.8 per cent; on collision $25 deductible, it was 95.1 per 


cent; on $50 deductible, 69.8 per cent; and on $100 deductible, it was 68.7 
cent. The state-wide average reduction for both private passenger and commercial 


vehicles is 8.6 per cent for comprehensive coverage, 


and 10.2 per cent for collision, 


per 


12.5 per cent for fire and theft 


The new rate filing was made by the National Automobile Underwriters As- 


sociation for 
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282 companies licensed to do business in the commonwealth. 
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LL OF THE PROBLEMS that are 
CX peculiar to the lease-sublease transaction, 
as distinguished from the more usual pur- 
chase-lease transaction,’ arise from the 
method of original acquisition—by ground 
or underlying lease rather than by deed of 
the fee. In addition to the very basic ques- 
tion of the corporate power of a life insur- 
ance company to acquire real property by 
lease as an investment for the production 
of income, with which it is my purpose to 
grapple shortly, we have at the time of 
acquisition the problem of negotiating and 
drafting the underlying lease, as well as the 
sublease, in such a way as to protect the 
investor’s interest from impairment or for- 
feiture. The obligations of the investor pur- 
suant to the underlying lease must be 
expressed so as not to be difficult of per- 
formance and in such a way that nonper- 
formance through inadvertence or other 
means will not operate to terminate the 
lease until ample notice and opportunity to 
perform has been afforded. Then, too, it is 
necessary to correlate the two leases. For 
instance, the periods during which the 
underlying lease and the sublease may be 
renewed must be synchronized so that the 
investor will have notice of the subtenant’s 


1 Some excellent articles on the general sub- 
ject of income-producing real property as an 
investment for life insurance companies are: 
Cary, ‘“‘Corporate Financing Through the Sale 
and Lease-Back of Property: Business, Tax and 
Policy Considerations,’’ 62 Harvard Law Re- 
view 1 (1948); Keane, ‘‘The Documents for a 
Sale and Lease-Back Transaction,’’ American 
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intention to renew or not to renew well 
before expiration of the period during which 
the investor may effect renewal of the under- 
lying lease. 


Underlying Mortgages 


Since a foreclosure of a prior mortgage 
on the fee may result in the eviction of the 
tenant under a subsequent lease, it is essen- 
tial to arrange for the satisfaction or 
subordination of any existing mortgages on 
the fee or, at least, to arrange for their 
modification to the extent necessary to safe- 
guard the investor against foreclosure. 

In the absence of a provision to the con- 
trary, a mortgage of the underlying interest 
executed after the lease to the investor has 
been recorded would, of course, be subordi- 
nate to that lease. If, however, the lessor 
of the underlying interest reserves the right 
to impose a mortgage superior to the in- 
vestor’s underlying lease, adequate protec- 
tion of the investor’s interest must be 
provided. Such protection may be afforded 
by limiting the mortgage indebtedness to a 
percentage of the unimproved land value; by 
limiting required payments of interest and 
principal in any year, including the final year 
of amortization, to the annual ground rent 
then payable; by requiring that the investor- 
lessee be notified of any default under the 
mortgage, permitted to cure such default 
and entitled to a credit against the ground 


Life Convention, L. S. 1949, p. 6; McPherson, 
‘“‘Some Economic and Legal Aspects of the Pur- 
chase and Lease of Real Estate by Life Insur- 
ance Companies '’ 97 University of Pennsylvania 
Law Review 482 (1949); Satterthwaite, ‘‘In- 
vestments by Life Insurance Companies in In- 
come Real Estate,"’ The Insurance Law Journal, 
September, 1947, p. 781. 
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rent for advances made for the purpose; 
and finally by providing that the mortgagee 
may not foreclose without first affording the 
investor an opportunity to pay to the mort- 
gagee an amount equal to that secured by 
the mortgage in exchange for an assignment 
of the mortgage. 


Condemnation 


Provisions to cover the possibility of con- 
demnation are more difficult to negotiate 
and necessarily more involved in the lease- 
sublease transaction than in the more usual 
purchase-lease transaction. In either case 
the investor’s minimum objective is the re- 
turn of the amount invested with reasonable 
yield to the date of return, and its maxi- 
mum objective is full compensation for the 
property taken. Tenants in the 
usual purchase-lease transaction and both 
lessor of the land and subtenants in the 
lease-sublease transaction also have interests 
for the loss of which they would desire 
compensation. Basically, because of the un- 
certainties involved, it is not desirable to 
leave such questions to operation of law. 
Contractual provisions are necessary. The 
extent of realization of the investor’s maxi- 
mum objective in any transaction depends 
upon its bargaining position. 


interest 


Normally, in a purchase-lease transaction, 
the investor would provide for the termina- 
tion of the lease on total condemnation with 
the result that the whole award for land and 
buildings would be payable to it, the former 
tenant, of course, receiving any separate 
award payable in respect of its fixtures. Pro- 
vision for subordinated participation by the 
tenant in any building award may be neces- 
sary in any case involving initial payment 
of part of the construction cost by the 
tenant. Partial condemnation leaving the 
building unusable even after repairs for 
the purposes of the tenant is treated as total 
condemnation. In the event of partial con- 
demnation simply involving repairs and the 
loss of space, the tenant’ would normally be 
required to make the necessary repairs, re- 
imbursement therefor from the investor 
being limited by the amount of any award 
received by it and diminution of rent being 
in proportion to any portion of any such 
award retained by the investor. It may be 
provided that in the case of condemnation 
of space for temporary use during the term 
of the lease, the tenant shall remain liable 
on its lease and shall take the risk of com- 
pensation for use being less than the rental 
payable by it, but correspondingly shall be 
entitled to retain any compensation in excess 
of such rental. In each purchase-lease trans- 
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action it is, of course, in regard to all such 
phases, a matter of making the best bargain 
possible. 

In the lease-sublease transaction we might 
say that it is a matter of making the two 
best bargains possible, for the investor must 
deal with the lessor of the land as well as 
the subtenant. As between the investor and 
his lessor it is usually provided that any 
award for land shall be payable to the lessor 
and any building award shall be payable to 
the investor. The investor and its subtenant 
are both lessees so that superficially the in- 
vestor’s bargaining position in respect of any 
future condemnation award is perhaps not 
as good as in the usual purchase-lease trans- 
action in which the investor owns the fee. 
However, since as between the investor and 
the subtenant the capital investment is nor- 
mally that of the investor, the covenants as 
to condemnation should recognize the supe- 
rior claim of the investor, with the result 
that the division of a building award be- 
tween investor and subtenant in a lease- 
sublease transaction should be substantially 
the same as the division of land and building 
awards between investor and tenant in the 
usual purchase-lease transaction. In either 
case, the extent of the tenant’s or subtenant’s 
contractual participation in any award after 
the investor has recovered its investment 
will depend upon the relative bargaining 
positions of the parties at the time the lease 
is made, and that may depend in part upon 
the tax considerations which each may con- 
template will be applicable to it and to the 
other party. A failure on the part of the 
investor, in any particular case, to achieve 
more than provision for the return of the 
amount invested with reasonable yield does 
not indicate that the transaction is a mort- 
gage or a loan or anything else other than a 
lease and sublease. It simply reflects the 
bargaining positions of the parties. 

In this, as in all landlord and tenant 
transactions, the credit of the subtenant may 
be most important. Not only is considera- 
tion given to such credit at the time the 
transaction is negotiated, but the disposi- 
tion of the proceeds of any partial condem- 
nation award may be made to depend upon 
the credit of the subtenant at the time of 
disposition. Thus, it may be provided that, 
on partial condemnation, any proceeds in 
excess of the cost of repairs shall be paid 
to the subtenant without diminution of rent 
if the subtenant then meets prescribed tests 
of financial condition, but that otherwise 
such excess shall be retained by the investor 
and proportionate diminution of rent 
afforded the subtenant. Such a provision 
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by itself relates merely to the negotiated 
terms of the transaction, not to its essential 
nature or to the basic relations of the parties. 


Valuation and Depreciation 


The negotiated provisions of the under- 
lying lease and the sublease, as to original 
and renewal terms, may thereafter affect the 
applicable methods of valuation and depre- 
ciation. By regulation* New York life in- 
surance companies were formerly required 
to write off the cost of a leasehold acquisi- 
tion within its original term, exclusive of 
any renewal term. Recently, the regulation 
was amended * to permit the write-off period 
to include renewal terms—not exceeding 
fifty years—provided a financially responsible 
subtenant or subtenants were bound for the 
longer period of amortization. The Super- 
intendent of Insurance may permit or re- 
quire a different valuation of any particular 
leasehold acquisition pursuant to Section 
91 of the New York Insurance Law. 


For income tax purposes, an investor 
owning income-producing property in fee 
must base its allowable deductions for de- 
preciation on the remaining useful life of 
the building. On the other hand, the 
analogous deductions to which an investor 
is entitled in the case of a leasehold acquisi- 
tion may be spread over the original term 
of the lease or, if it appears with reasonable 
certainty that the lease will be renewed, 
over the original term and the term for 
which the lease is to be renewed, provided 
the term of the lease is not longer than the 
remaining useful life of the building.‘ 


Statutory Authorization Generally 


We have yet to deal with the most basic 
problem incident to the lease-sublease trans- 


action, that is, the corporate power of a life 
insurance company to acquire real property 
by lease as an investment. 


In this connection, the laws of both the 
domicile of the investor and that of the situs 
of the property should be considered. With 
the exception of six states,’ all states, the 
District of Columbia and Canada permit or 
authorize some form of acquisition by life 
insurance companies of commercial real 
estate for the production of income. Sixteen 
states ° and Canada‘ expressly permit acqui- 
sition by lease. In eight other states,* acqui- 
sition by leasehold is permitted under 
investment provisions expressly permitting 
the investment of a percentage of total assets 
without restriction, and in four states® the 
absence of restrictions apparently permits 
acquisition by lease. Fourteen other states ” 
and the District of Columbia, though ex- 
pressly authorizing the acquisition of “real 
property” or “real estate” as an investment 
for the production of income, do not ex- 
pressly authorize acquisition by lease, so 
that in these jurisdictions (with the excep- 
tion of New York, where the matter may be 
regarded as settled) there may be a question 
of whether or not the authority granted in- 
cludes by implication or otherwise the power 
to acquire by lease. 


Statutory Authority in New York 


That the New York enabling statute ™ 
does authorize acquisition by lease has been 
settled by an opinion of the Attorney Gen- 
eral of the state” and by a regulation ™ of 
the Superintendent of Insurance of the state ; 
this regulation was adopted pursuant to the 
enabling statute and pursuant to Section 21 
of the New York Insurance Law which au- 
thorizes the Superintendent to prescribe 





? Regulation 28, Insurance Department of the 
State of New York, May 29, 1947. 

* Amendments effective October 5, 1949. 

* Code Section 201(c)(7)(D); Charles C. Lewis 
Company v. United States, 14 F. Supp. 471 (DC 
Mass., 1936). 

5 Kentucky, Michigan (possibly permissible 
for foreign companies—cf. John Hancock uv. 
Ford Motor Company, 33 N. W. (2d) 763, 322 
Mich, 209 (1948)), Montana, Oklahoma, South 
Dakota and Texas. 

* Arkansas, Delaware (foreign companies 
only), Idaho, Iowa, Maryland, Massachusetts, 
Missouri, Nebraska, New Jersey, New Mexico, 
Oregon, Pennsylvania, Rhode Island, Utah, 
Vermont and Wyoming. 

™ Canadian companies may invest a percentage 
of total ‘‘ledger assets’’ in income-producing 
real estate, including leaseholds. Foreign in- 
surers operating in Canada must secure the 
consent of the Minister of Finance to include 
such properties in the reserve required by law 
to be maintained against Canadian liabilities, 
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but are otherwise unrestricted. A pending 
proposal for amendment of the applicable stat- 
ute would, if adopted, eliminate the necessity 
for such consent. Compliance with mortmain 
statutes apparently is necessary in Manitoba, 
Ontario and Quebec. 

8 Connecticut, Illinois, Louisiana, New Hamp- 
shire, North Dakota, Ohio, Washington and 
Wisconsin—also, possibly, Indiana. Delaware 
has such a provision for domestic companies. 

® Alabama, Florida, South Carolina and Maine 
(apparently no restriction on foreign com- 
panies; domestic companies may possibly have 
authority so to invest such surplus as may be 
exempt from ordinary investment restrictions). 

% Arizona, California, Colorado, Georgia, In- 
diana, Kansas, Minnesota, Mississippi, Nevada, 
New York, North Carolina, Tennessee, Virginia 
and West Virginia. (North Dakota has such a 
provision, as well as a ‘‘basket’’ clause.) 

11 New York Insurance Law, Section 81(7)(h). 

12 Opinion of Attorney General 195 (1947). 

18 Regulation 28 (May 29, 1947). 
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regulations, not inconsistent with the Insur- 
ance Law, interpreting its provisions. 


In view of the fact that at common law a 
leasehold, however long, did not constitute 
real property, and since the question may 
be presented in other jurisdictions, it may 
be worth while to present an analysis and 
a review of the authorities supporting the 
conclusion reached in New York. 

The basic provisions of the New York 
Insurance Law authorizing investment in 
income-producing real estate provide: 

“81. Classes of reserve investments. The re- 
serve investments of a domestic insurer 
shall consist of the following: ... 7. Real 
estate. Real estate only if acquired or used 
for the following purposes and in the fol- 
lowing manner: ... (h) Such real property, 
other than property to be used primarily 
for agricultural, horticultural, ranch, mining, 
recreational, amusement or club purposes, 
as may be acquired, as an investment for the 
production of income, or as may be acquired 
to be improved or developed for such in- 
vestment purpose pursuant to an existing 
program therefor... .” 

This language, when read in its full con- 
text and in the light of previous interpreta- 
tions of other provisions of the same section 
and the general development of the law, com- 
pelled the conclusion reached in New York. 

That the context of the language in Sec- 
tion 81 requires that the acquisition of real 
property under paragraph (h) of subsection 
7 include acquisition by lease is demon- 
strated by the following considerations: 

(1) Paragraph (a) of subsection 7 refers 
to home-office properties. Land upon which 
home-office buildings have been built has 
been acquired by leasehold with the ap- 
proval of the New York Insurance Depart- 
ment. Further, if acquisition of real property 
did not include acquisition by lease, the De- 
partment would lack the jurisdiction which it 
has always been deemed to have in respect 
of long-term ground leases under that part 
of Section 81 which provides that “No real 
property shall be acquired by any domestic 
insurer pursuant to paragraphs (a), (b), 
(d) or (e) of this subsection seven, except 
with the approval of the superintendent.” 

(2) Paragraph (b) of subsection 7 refers 
to the acquisition of such real property by 
an insurer as shall be requisite for its con- 
venient accommodation in the transaction of 
its business. The Court of Appeals of New 
York in Mutual Life Insurance Company v. 
Stephens™ treated the acquisition of real 





“108 N. E. 856, 857, 214 N. Y. 488, 494 (1915). 
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property by leasehold as an acquisition of 
real property within the meaning of the in- 
surance law. The particular acquisition 
therein described was assumed to be ultra 
vires because it had not been shown that the 
acquisition was for one of the enumerated 
purposes of the section, but it was clearly 
assumed that had it been for one of the 
enumerated purposes it would have been an 
acquisition of real property. Again, in 
People ex rel. Metropolitan Life Insurance 
Company v. Hotchkiss” it was said: 

“The power of the company to rent 
premises for such treatment and care is, I 
think, beyond question, and if so, it is for 
the reason that the premises are so used 
for the convenient accommodation of the 
company in the transaction of its business.” 

(3) Paragraph (c) of subsection 7 refers 
to such real property as shall have been 
acquired in satisfaction of loans, mortgages, 
liens, judgments, decrees or other debts. 
New York life insurance companies have 
made large corporate loans secured by lease- 
hold mortgages. Clearly, such a leasehold 
interest if acquired on foreclosure would be 
real property acquired under paragraph (c). 
To hold otherwise would deprive the De- 
partment of jurisdiction under the subse- 
quent clause of Section 81 which provides 
that “all real property acquired pursuant to 
paragraphs (c), (d) and (e) of this subsec- 
tion shall be disposed of within five years 
after the date of acquisition. ...” Further, 
it is to be noted that any leasehold interest 
so acquired could at the election of the in- 
surer be held pursuant to the new paragraph 
(h). This is expressly provided under that 
part of the amended law which is worded 
“unless in either case the insurer owning 
such property shall elect to hold such prop- 
erty pursuant to paragraph (h) of this sub- 
section.” 

(4) Paragraph (g) refers to acquisitions 
pursuant to Section 84, and Section 84, both 
as presently worded and as worded at the 
time new paragraph (h) first became law, 
provided for acquisition by leasehold. 

(5) Paragraph (i) refers to acquisitions 
pursuant to Section 25 of Chapter 234 of the 
Laws of 1943 or pursuant to subsection 9 
of Section 81. Chapter 234 of the Laws of 
1943 provided for the establishment of re- 
development companies and permitted them 
to acquire real property including (by defini- 
tion in Section 3) leaseholds. Section 25 
authorizes insurers to invest in stock and 
obligations of a redevelopment company and 





° 136 App. Div. 150, 154, 120 N. Y. Supp. 649, 
652 (3rd Dept., 1909). 
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also, upon its dissolution, to acquire, own 
and operate the project. Since the project 
clearly could be on leased land, the law 
necessarily contemplates that the leasehold 
interest is real property or real estate within 
the meaning of subsection 7. Like reasoning 
is applicable in the case of acquisition of a 
leasehold of a housing company pursuant to 
subsection 9 of Section 81, such as might 
arise through enforcement of evidences of 
indebtedness of a housing company or 
acquisition of its properties upon dissolution. 

(6) The last sentence of subsection 7 for- 
bids acquisition of real property by an 
insurer pursuant to Section 84 “if the value 
of real property to be acquired .. . together 
with the value of all real property then held 
by it pursuant to paragraphs (f) and (g), 
exceeds ten percent of its admitted assets.” 
Not to include leasehold properties within 
the meaning of the words “real property” 
would be to render the percentage limita- 
tion ineffective, for Section 84 expressly 
permits acquisition of leaseholds. This then 
is another instance where the words “real 
property” are used in Section 81 to include 
leaseholds. Not to give it the same meaning 
in paragraph (h) would be contrary to 
settled rules of construction. 

Consideration of the portions of subsec- 
tion 7 discussed above should alone suffice 
to establish the proper construction of para- 
graph (h) under the familiar canon of statu- 
tory construction which, as applied in New 
York, has been stated as follows: 

“Where the same word or group of words 
is used in different parts 6f the same statute, 
there is a presumption that the Legislature 
intended to convey the same conception each 
time; and in the absence of anything indi- 
cating a contrary indication, the same mean- 
ing will be attached to similar expressions. 
Although the statute may be one which, like 
a code of procedure, is composed of many 
sections, nevertheless the rule may be ap- 
plied. Even though the words occur in 
different statutes, if the acts are similar in 
intent and character, the same meaning may 
be attached to them.” “ 

Since paragraphs (a), (b), (c), (g) and (i) 
of subsection 7 indisputably employ (directly 
or by reference to the opening clause of 
subsection 7) the words “real estate” and 
“real property” as including acquisition of 
leaseholds, it was necessary to assume the 
same usage in paragraph (h). 

Quite apart from the rule of statutory 
construction, the same interpretation of the 


1% McKinney's Consolidated Laws of New 


York, Book 1, Section 236. 
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words was made imperative by the last para- 
graph of subsection 7 which permits an 
insurer to elect to hold property acquired 
pursuant to paragraphs (c), (d) and (e) 
under paragraph (h), and which contains a 
percentage limitation, the application of 
which necessarily involves inclusion of lease- 
holds as real property. Further, the legis- 
lature, on amending Section 84 to include 
leaseholds, interpreted the words “real 
estate” and “real property,” as used at the 
beginning and in the last paragraph of sub- 
section 7, as sufficient to embrace leaseholds 
because paragraph (g), which depends upon 
the opening phrase of the subsection, and 
the last paragraph of the subsection had and 
continued to contain a cross reference to 
Section 84. 

Independently of the compelling consid- 
erations of context, since the purpose of the 
statute—namely, investment in real property 
for the production of income—may be fully 
accomplished by leasehold acquisitions, it is 
submitted that, as a matter of general law, 
acquisition of real property for this purpose 
includes acquisition by leasehold. This is 
supported by the conclusions reached in 
analogous situations in New York and other 
states. Section 221 of the General Corpora- 
tion Law of New York provides that a for- 
eign corporation “may acquire and hold such 
real property in this state as may be neces- 
sary for its corporate purposes in the 
transaction of its business in this state.” In 
an opinion of the New York Attorney Gen- 
eral in 1902, it was said, in determining the 
question presented under Section 17 of that 
law (now Section 221), “it may be further 
conceded that the power of leasing lands 
comes within the purview of Section 17 of 
the General Corporation Law, which per- 
mits any foreign corporation authorized to 
do business in this State to acquire such real 
property in this State as may be necessary 
for its corporate purposes.” This interpreta- 
tion by the Attorney General appears never 
to have been questioned. 

In Brown v. Schleier," it was held that a 
national bank, empowered by Section 5137 
of the Revised Statutes (U. S. Comp. Stat. 
1901, p. 3460) to purchase and hold such real 
estate as should be necessary for its imme- 
diate accommodation in the transaction of 
its business, did not exceed its powers by 
leasing ground and erecting a building there- 
on for the purpose of obtaining a suitable 
business location. 





17118 F. 981 (CCA-8, 1902). 
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In Harris v. Bedell Company," it was held 
that the acquisition of real property does 
not imply acquisition in fee exclusively, but 
includes acquisition by long-term lease. The 
Supreme Court of Illinois has expressly held 
that the acquisition of real estate includes 
acquisition by leasehold.” 


Every form of ownership of real property 
is an estate in real property. An authoriza- 
tion “to acquire real property” is necessarily 
an authorization to acquire an estate in real 
property. An estate for years is an estate 
in real property.” Quite apart from the stat- 
utory provision, at common law a tenant 
for years “is owner of the land during the 
continuance of his estate.” ™ 

There is nothing in paragraph (h) to war- 
rant the contention that “real property,” if 
given a technical meaning in contradistinc- 
tion to “personal property,” is limited to 
estates in fee simple. On the contrary, if 
given a technical meaning, “real property,” 
even as defined in Section 2 of the New 
York Real Property Law solely for the 
purposes of the first eight articles of that 
law, necessarily includes all estates of free- 
hold. Accordingly, under that construction 
it would be proper for an insurer to acquire 
an estate in real property for the life of a 
third person, quite irrespective of the pros- 
pects of the third person’s longevity. It may 
be conceded that such an estate would 
hardly be suited to the purposes of para- 
graph (h), whereas an estate for years 
(allowing for adequate term and rights of 
renewal) would serve the purpose as well as 
a fee simple absolute. This illustrates the 
impracticability of limiting “real property,” 
as used in paragraph (h), to estates of 
freehold. 

A leasehold is sometimes characterized as 
personal property solely because of the his- 
torical development of the law under the 
feudal system. A term for years was not 
recognized as a feudal holding. A lessee had 
no interest in leased lands recognized as 
such by law. If ousted by a stranger he 


could not recover the land, but if evicted 
by the landlord, the tenant could, if the lease 
was created by instrument under seal, main- 
tain an action of covenant—a_ personal 
action. Although by statute a lessee was 
later accorded the right to enforce his inter- 
est in the land against all the world by 
possessory writ, such interest continued to be 
sometimes referred to as before and to be called 
a chattel interest in land or a chattel real.” 


To have limited the application of para- 
graph (h) by reference to a distinction be- 
tween real property and personal property 
attributable solely to the development of 
feudal tenure and medieval forms of action 
would, it is submitted, have been unrealistic, 
because obviously the general object of para- 
graph (h) may be accomplished through 
acquisition by lease. The purpose of para- 
graph (h) is to permit insurers to invest a 
portion of their reserves in improved land for 
the production of income. A leasehold is 
ownership of land for the period of the lease. 


The consistent modern trend of statutes, 
decisions and administrative interpretations 
has been to treat leaseholds as real property 
or real estate under enabling statutes such 
as the New York statute. The question was 
so resolved in New York and may be simi- 
larly resolved in other jurisdictions. 


Conclusion 


Leasehold acquisitions are but a phase of 
the larger subject of income-producing real 
property. The ability to acquire such prop- 
erty by lease is of importance to us not so 
much because of any substantial advantages 
which that method of acquisition may offer, 
as compared with a purchase of the fee, 
but because many desirable sites are not 
available for acquisition by our companies 
otherwise than by lease. The matters herein 
discussed have therefore been reviewed to 
the end that those of you who have yet to 
encounter them will have here at least a 
starting point for your thinking and research. 


[The End] 





18 222 App. Div. 467, 226 N. Y. Supp. 513 (1st 
Dept., 1928), aff'd 162 N. E. 545, 248 N. Y. 611 
(1928). 

” Imperial Building Company v. Chicago Open 
Board of Trade, 87 N. E. 167, 238 Ill. 100 (1908) ; 


2 New York Real Property Law, Section 30. 


21 Walsh, The Law of Property (Second Edi- 
tion, 1927), p. 3. 


22 Walsh, op. cit., p. 24 et seq. 


QO 


People v. Shedd, 89 N. E. 332, 241 Ill. 155 
(1909). 
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States bonds. This, in effect, is the holding 
of the United States Supreme Court in its 
decision of last February 6, involving a 
New Jersey tax upon domestic stock in- 
surance companies. A taxing district had 
levied an assessment for 1945 in the amount 
of fifteen per cent of the insurance com- 
pany’s paid-up capital and surplus. Because 
this total was computed without deducting 
the principal and accrued interest on cer- 
tain United States bonds, the Court held 
the assessment invalid as a tax upon the 
interest-bearing obligations of the United 
States. Neither could the prescribed minimum 
tax of fifteen per cent be levied upon the 
net worth remaining after deduction of the 
federal bonds and interest, the Court said, 
since the assessment would then be dis- 
criminatory as levying at a higher rate than 
that prescribed by the local taxing district. 
(New Jersey Realty Title Insurance Com- 
pany v. Division of Tax Appeals, opinion by 
Mr. Justice Clark, reversing Docket 147, 
dissenting opinion by Mr. Justice Black.) 


The Secretary Reports 
on Insurance Companies 


The taxation of life insurance companies 
received special attention from Secretary 
of the Treasury Snyder in his statement on 
the 1950 Revenue Bill before the House 
Ways and Means Committee on February 3. 
Excerpts from his statement and from his 
Exhibit 3 are presented below. 


“The President has urged legislation to 
terminate the undertaxation of life insur- 
ance companies without impairing the abil- 
ity of individuals to acquire life insurance 
protection. 

“The action you have recently taken in 
the House of Representatives will correct 
the provision which unintentionally relieved 
this industry of tax for 1947, 1948, and 1949, 
The spirit in which this was accomplished 
is highly gratifying. However, as you know, 
legislation is also required to provide an 
equitable basis for the taxation of life in- 
surance companies in the future... . 

“The seriousness of the existing gap in 
the revenue laws as they apply to life in- 
surance companies is reflected by the fact 
that it involves an industry which in 1948 
had a total income from premiums and 
investments of about $9.5 billion. The in- 
vestment assets of life insurance companies 


Report to the Reader 


A REPORT TO THE READER—Continued from page 83 





total about $60 billion and produce annually 


a net investment income in excess of $1.5 
billion. . .. 


“Life insurance companies combine the 
functions of investment institutions and in- 
surance underwriters. Their earnings there- 
fore consist of two sources: (1) surplus 
investment earnings, and (2) so-called under- 
writing profits derived from favorable 
mortality experience and lower administra- 
tive costs as compared with premium 
charges. ... 

“One approach to the development of a 
permanent system for the taxation of life 
insurance companies would be to tax them 
at regular corporate income tax rates on 
their entire net profits derived from un- 
derwriting as well as investment sources. 
Under this method, net profits would be com- 
puted on the basis of total receipts (in- 
cluding premiums, investment income, and 
other income) less expenses, payments to 
policyholders, and net amounts added to 
legally required policy reserves to mect 
commitments to policyholders. ... In gen- 
eral, the tax base under this method would 
correspond (in the case of stock companies) 
to stockholders’ dividends plus net addi- 
tions to earned surplus. 

“This approach would differ from present 
law and proposed stop-gap legislation in 
two important respects: (1) it would eliminate 
the exemption of underwriting profits of 
life insurance companies which restricts the 
tax base to part of the net investment in- 
come; and (2) it would relate the tax to 
the actual net income position of the par- 
ticular company, in contrast to the present 
and proposed stop-gap treatment, which in 
effect applies a flat-rate tax on the invest- 
ment income of every company without 
regard to its particular profit experience. 
The broader tax base under this approach 
would substantially increase the revenue 
potentialities in this area of taxation. At 
the same time, the more comprehensive 
definition of income and policy reserve re- 
quirements would provide a sounder basis 
for measuring variations in ability to pay 
among companies. The concept of taxable 
income developed under this approach would 
be comparable to that applicable to corpo- 
rations generally. This method would also 
protect the financial interests of policy- 
holders since payments to policyholders and 
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accruals to reserves needed to fulfill policy 
obligations would be excluded from taxa- 
tion. 

“The present industry-wide investment 
income approach, embodied also in the pro- 
posed stop-gap legislation, attempts to avoid 
the difficulties of measuring underwriting 
profits or of ascertaining the actual reserve 
interest requirements of the particular com- 
pany. The industry-wide percentage deduc- 
tion provided under this method, even 
though accurately determined with respect 
to the industry’s experience, would not be 
related to the individual company’s interest 
needs. . . . In any event, this method 
necessarily confers tax advantages on some 
companies while working hardship on others, 
and may impose a tax on companies which 
have an actual deficit. 

“The alternative company-by-company ap- 
proach of taxing net investment income 
would attempt to measure the actual re- 
serve interest needs and surplus investment 
income of the particular company. Under 
this approach, each company would be 
taxed on its net investment income after 
subtracting an amount equal to its re- 
serve interest accrual as computed at its 
own assumed interest rates. 

“The revenue potentialities of this method 
are not significantly greater than under the 
industry-wide approach. However, the dis- 
tribution of tax burdens would be different 


company approach would impose a lighter 


tax on companies whose reserve-interest 
needs absorbed a greater part of their in- 
vestment income. While this method is re- 
stricted to the investment income approach, 
it would tend to be more nearly in accord 
with the principle of net income taxation.” 


The Old Worker: 
A Growing Problem 


Security in old age has been brought to 
the foreground by the steel and coal disputes 
last year and by the demands of the auto and 
telephone workers this year. The lowering 
cost of living and the rising value of the 
dollar have had a great deal to do with this 
trend by eliminating to some extent the 
matter of wage increases, but statistics on 
the ages of persons in the labor force point 
up another potent factor. 

The chart below, developed by the De- 
partment of Labor from census data, reveals 
significant facts. In 1900 there were only 
about three million in the 65-or-over group, 
and at present eleven million, or one in 
thirteen, are swelling the ranks of the 
oldsters. 


Many employers are reluctant to hire the 
older workers, and consequently a declin- 
ing number of them have been able to re- 


main in the labor force. The entrance of 


in important respects, since the individual pension plans into union contracts, both 
_ Distribution of total population by age group : 
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separate and combined with federal social 
security, has increased the intensity of the 
age problem, particularly on the part of 
management. As one representative of busi- 
ness put it, the normal retirement and ef- 
ficiency plans of industry must be altered 
to accommodate the rising age level and 
the increasing tendency to include pension 
and insurance provisions in bargaining dis- 
cussions. 


The social security program of 1935, an 
effort in the direction of solving the problem, 
was based on three principles: that pensions 
are a matter of right and so without a 
means test; that, whatever the exclusions, 
the system applies to all workers in the 
covered industries; and that pensions are 
financed by contributions from both em- 
ployers and employees. A means test is 
one made of an unemployed person’s means, 
at the cessation of his unemployment insur- 
ance payments, to determine his eligibility to 
receive further payments from noninsurance 
funds. These principles are sound, but ex- 
perience has shown flaws in the system. 

The forecasts in the charts indicate that 
the United States is to expect a continuing rise 
in the number of workers in the older group. 
Therefore security after retirement is a prob- 
lem of prime importance today. 

There is a growing scarcity of jobs for 
the elderly as their numbers grow. In 1890 
seventy per cent of men who were sixty- 
five or older were in the labor force, and, 
coming up to last year, about forty-five per 
cent of them were employable. When this 
decline is looked at in the light of the facts 
revealed by the chart on the distribution of 
total population by age group, the import- 
ance of the figures increases. More and more 
of our people are old, and more and more of 
those old people are unable to find work. 


H. and A. Underwriters Meet 
in Chicago 


Members of the Health and Accident Un- 
derwriters Conference held their second 
annual group meeting on February 14 and 
15 at the Drake Hotel in Chicago, with an 
attendance showing nation-wide representa- 
tion. On the day previous to the group 
meeting, a regional meeting was held, cov- 
ering approximately five states centering 
around Chicago. The annual convention of 
the H. and A. Underwriters will be held 
beginning June 5 in New York City. 


P. W. Watt, vice president of the Wash- 
ington National Insurance Company, pre- 
sided. On the first day of the conference, 
special problems of hospitalization were dis- 
cussed by Donald Albright, assistant actuary 
of Provident Life and Accident Insurance 
Company. His topics included the public 
demand for higher benefits, fringe benefits, 
service-type plans and the limits of miscel- 
laneous fees. A panel on cash-sickness laws 
was led by G. H. Hipp of the Employers 
Mutual Liability Insurance Company. 

The California UCD law has been in 
effect for over three years. The experience 
under it from an administrative and loss 
ratio standpoint, and the changes which have 
taken place and may take place, were dis- 
cussed by E. J. Anderson of Founders’ Fire 
& Marine Insurance Company. J. W. Noel, 
New York City manager of the Accident 
and Health Department of Lumbermen’s 
Mutual Casualty Company, analyzed the 
temporary-disability-benefit legislation, with 
particular reference to its operation in New 
Jersey during the past year. 

In anticipation of the New York disability- 
benefit law, which will go into effect on July 
1, a thorough appraisal of the benefits, re- 
quirements and methods of operation was 
presented by T. H. Kirkpatrick, vice presi- 
dent of the Paul Revere Life Insurance 
Company. The H. and A. outlook from 
Washington, was presented by W. L. Miller, 
of the Northern Life Insurance Company. 
A cash-sickness law (passed by the legis- 
lature) will be put to a vote of the people 
next November, and Mr. Miller undertook 
to answer the question: “What are the 
chances of passing and what are the possi- 
bilities for private carriers?” 

On the second day of the two-day confer- 
ence, E. H. O’Connor, managing director of 
the Insurance Economics Society of America, 
outlined the status of cash-sickness pro- 
grams by states; and F. M. Walters, of Gen- 
eral Accident Fire and Life Assurance 
Corporation, ‘Ltd., spoke on the subject of 
student coverage, including all student ac- 
tivities and sports treated separately. 

The important element of collective bar- 
gaining in the group picture was discussed 
by P. G. Korn, vice president of National 
Casualty Company, Detroit. 

According to James R. Williams, publicity 
director for the conference, a complete re- 
port on the proceedings will be available ap- 
proximately at the end of next month. 
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Opinions 
of Attorneys General 


pee ee Insurers— Eligible 
Assets—Mortgages Insured by Veterans 
Administration.—Section 626.05, Florida Stat- 
utes, provides that foreign insurers wishing 
to transact business in Florida must possess 
assets worth $250,000 invested in bonds of 
the United States, of any state or any county 
or municipality of the United States, “or in 
mortgages or deeds of trust on improved 
and unencumbered real estate, worth not 
less than fifty per cent more than the amount 
loaned thereon, at market value.” In re- 
sponse to an inquiry, the Attorney General 
ruled that mortgages insured by the Vet- 
erans Administration for the benefit of for- 
mer servicemen purchasing homes are not 
acceptable as assets of a foreign insurer 
‘ applying for a certificate of authority, and 
that the minimum investment requirements 
do not contemplate uninvested cash.—Opin- 
ion of the Florida Attorney General, No. 
049-569, November 28, 1949, 


M ICHIGAN—Computation of Premium 
L Tax—Life, Health and Accident Com- 
pany.—In Opinion No. 907, dated Feb- 
ruary 21, 1949, the Michigan Attorney General 
held that the premium tax imposed by Sec- 
tion 17 of Chapter II, Part Two of the 
Insurance Code, as amended, is a tax against 
the kind of company and not the kind of insur- 
ance written. The ruling prompted the 
Insurance Commissioner to inquire whether 
the tax upon health and accident premiums 
collected by an insurance company author- 
ized to do both a life and a health and acci- 
dent business should be computed under the 
formula fixed for life insurance companies, 
which does not permit deduction for divi- 
dends to members, or under the formula 
for casualty insurers, which permits such a 
deduction. The Attorney General replied 
that Section 19 of Subdivision Five, Chap- 
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ter I, Part Three of the Insurance Code, 
Michigan Statutes Annotated Supplement, 
1948, Section 24.230, Code of Laws 1948, 
Section 521.19, expresses the legislative 
intent to treat companies organized for the 
combined purposes of life insurance and 
health and accident insurance as if corpo- 
rations had been formed separately for each 
purpose, and that this intent could be ex- 
tended by the doctrine of pari materia to 
stock companies. However, he pointed out that 
a distinction should be made between companies 
organized for one kind of insurance and 
later permitted by statute to write multiple 
lines and those organized originally as an 
insurer with a dual nature. The latter should 
be treated “as if corporations had been 
formed separately for each such purpose” 
and, therefore, the tax on health and acci- 
dent policy premiums should be computed 
upon the formula set for casualty insurers, 
which permits deductions for dividends to 
members.—Opinion of the Michigan Attorney 
General, No. 907A, November 4, 1949. 


Mi ISSOURI — Corporation Franchise 
L Tax—Application to Title Insurance 
Companies.—A question arose before the 
State Tax Commission whether title insur- 
ance companies organized under Article 17, 
Chapter 37, Revised Statutes of Missouri, 
1939, were subject to the corporation fran- 
chise tax imposed by Section 4997.135, Mis- 
souri Revised Statutes Annotated. The 
Attorney General directed attention to Sec- 
tion 6098a, Missouri Revised Statutes Anno- 
tated, which imposes on insurance companies 
doing business under the provisions of Articles 
2, 7 and 17 of Chapter 37, Revised Statutes 
of Missouri, 1939, and mutual fire insurers 
organized under Article 6, Chapter 37, Re- 
vised Statutes of Missouri, 1939, a two per 
cent tax on premiums. Section 4997.135, 
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Missouri Revised Statutes Annotated, which 
provides for the Missouri franchise tax, 
specifically exempts insurance companies 
paying an annual tax on their premium re- 
ceipts. However, the Attorney General 
pointed out that many title insurance com- 
panies also engage in activities such as the 
preparation of abstracts and certificates to 
abstracts, which are not strictly classified 
as title insurance activities. Therefore, a 
corporation engaging in title insurance busi- 
ness is exempt from the Missouri franchise 
tax only to the extent of the portion of its 
assets “necessarily and actually” used in 
connection with this phase of its business 
and must pay the tax on the value of its 
assets used in its other activities.—Opinion 
of the Missouri Attorney General, January 17, 
1950. 


EVADA — Insurance Agents—Foreign 

Insurer—Authority to Issue License to 
Minor.—A question arose as to the Insur- 
ance Commissioner’s authority to issue an 
agent’s license to a minor to represent a 
foreign insurer licensed to do business in 
Nevada. The minor’s father is a general 
agent of the insurance company in the state 
of its domicile and is also the legal guardian 
of the minor who acts through his guardian 
in that state. The guardian is not licensed 
to transact insurance business in Nevada. 
Although the applicable Nevada statutes do 
not expressly require that an application for 
an agent’s license disclose that the applicant 
is of legal age, the Attédrney General was 
of the opinion that the legislature intended 
that a licensed agent be one who is qualified 
to negotiate and effect contracts of insur- 
ance. Considering the fact that the minor 
acts through his guardian in the state of his 
domicile, the Attorney General was of the 
opinion that the following principle applied: 
“An act performed by an agent in behalf 
of his principal in another state must be 
tested by the law of the state in which the 
relationship had its inception, which law 
controls the extent of the agent’s authority; 
and if it was keyond his power there, it is 
beyond it elsewhere and does not bind the 
principal.” He, therefore, concluded that 
the Insurance Commissioner was without 
authority to license the minor as an insur- 
ance agent in Nevada.—O pinion of the Nevada 
Attorney General, January 19, 1950. 


Insurance Broker’s License — Eligibility 
of Foreign Corporation.— The Insurance 
Commissioner requested an opinion as to 
his authority to issue an insurance broker’s 


Attorneys General 


license to a foreign insurance company au- 
thorized to do business in the state. The 
application sought the issuance of the license 
to the corporation rather than to the repre- 
sentative in the state. Section 3656.147, 
1929 Nevada Compiled Laws, 1931-1941 Sup- 
plement, as amended by Chapter 152, Stat- 
utes of 1947, provides for the licensing of 
insurance agents by the Insurance Commis- 
sioner. Section 147a, which was added by 
amendment under Chapter 240, Statutes of 
1949, defines the procedure for issuance of 
a broker’s license. It requires that the 
applicant be a bona-fide resident of the State 
of Nevada for three months immediately 
prior to filing the application. The decisions 
of the courts as to residence of a corpora- 
tion are conflicting but appear to depend 
upon state statutes. The majority rule holds 
that a corporation is a resident of the state 
which creates it and for most purposes is 
deemed to be a nonresident of every other 
state even though it is duly admitted to do 
business therein—Opinion of the Nevada At- 
torney General, January 10, 1950. 


PRRESLVANIA—Liganien of Mu- 
tual Casualty Company — Authority of 
Commissioner to Approve Reinsurance 
Agreement of Stock Casualty Company.— 
The Insurance Commissioner was directed 
to liquidate the business of an insolvent 
mutual casualty insurance company. A pro- 
posal to terminate the liquidation proceed- 
ings by transfer of the assets to a stock 
casualty company which would assume or 
reinsure the obligations of the insolvent 
company was submitted to the Commissioner. 
The proposal was made by a group consisting 
of some old company policyholders and some 
nonpolicyholder investors who planned to 
incorporate a stock casualty company in 
Pennsylvania. The paid-in capital and sur- 
plus of the new company was to be furnished 
by this fund and not from funds in the pos- 
session of the statutory liquidator. The new 
company would then enter into a written 
agreement with the statutory liquidator to 
transfer all assets of the old company in 
the possession of the statutory liquidator to 
the new company, which would then assume 
or reinsure all obligations of the old com- 
pany or of the statutory liquidator. These 
assets would then be used by the new com- 
pany to settle and pay any claims. 


Section 506, 40 Pennsylvania Statutes Sec- 
tion 206, provides, in part, that “liquidation 
shall be made by and under the direction 
of the Insurance Commissioner, who shall 
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be vested by operation of law with title to 
all of the property, contracts and rights of 


action of such company... as of the date 
of the order so directing to liquidate... .” 
That the term “liquidation” included making 
distribution to creditors and policyholders 
was evidenced, the Attorney General pointed 
out, by Section 510, 40 P. S. Section 210, which 
requires that the liquidation report filed by 
the Commissioner include the scheme of 
distribution to creditors, policyholders or 
stockholders. 


Under the proposed plan, distribution 
would be administered by the new company 
rather than by the Commissioner. Although 
the Commissioner is authorized by statute 
to delegate the administration of liquidation 
to special deputies, he has no statutory au- 
thority to delegate this duty to a private 
corporation. Nor could the Commissioner 
approve the plan as a reinsurance compact 


under Section 319 of the Insurance Com- 
pany Law of 1921 (Act of May 17, 1921, 
P. L. 682, 40 P. S. Section 422) since the 


plan contemplates a privity between the new 
company and the original policyholders, thus 
removing that insulation between the rein- 
surer and the policyholders. The Attorney 
General was, therefore, of the opinion that 
the Commissioner should refuse to approve 
the plan and should continue with his liqui- 
dation proceedings.—O pinion of the Pennsyl- 
vania Attorney General, No. 604, January 31, 


1950. 
l TAH—Benefit and Cooperative Associ- 

ation Insurance Policies—Reserve Re- 
quirements. — Section 43-32-3, Chapter 63, 
Laws of Utah 1947, requires every coopera- 
tive association to hold and maintain upon 
every contract of life insurance issued on 
and after July 1, 1941, assets to provide for 
“reserves not less in amount than the mini- 
mum reserves prescribed herein in excess of 
other liabilities.” Section 43-31-10, Chapter 
63, Laws of Utah 1947, contains the same 
provisions for mutual benefit associations. 
These sections also provide that the fact 
that policies may be assessable should have 
no bearing on computing reserves. That an 
insurer might call such a policy an annual 
renewable term 
the facts. 


contract would not alter 


Two policies were submitted to 


About fourteen million passenger 
are over ten years old. 
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the Insurance Commissioner, who asked the 
Attorney General whether or not, for re- 
serve purposes, the policies might be con- 
sidered as annual renewable term insurance 
to ages forty-one and sixty-one respectively. 
The policies provided a term to ages forty- 
one and sixty-one with level premiums and 
benefits for that period, after which time 
either the premium payment increased or 
the benefit decreased annually, depending 
on an election made by the insured. 


He answered in the negative, pointing out 
that under annual renewable term insurance 
the premium or the benefits vary from year 
to year in conformity with actuarial prin- 
ciples so that, except for unearned premiums, 
no reserves are required. The theory behind 
requiring reserves on level premium and 
benefit policies is that amounts are accumu- 
lated in the early life of the policy, when 
the risk is less, to cover the increased risk 
in the later life of the policy. On annual 
renewable term policies, as the actuarial risk 
increases, the premium is increased or the 
benefits decreased. Under the policies in 
question, since there is a term with level 
premium and benefits, reserves would be 
required for that period. 


The Attorney General was also asked 
whether or not such policies might be val- 
ued for minimum reserves on the Commis- 
sioner’s 1941 Standard Ordinary Mortality 
Table without an express provision in the 
policy. Section 43-32-3, Chapter 63, Laws 
of Utah 1947, states that the basis for mini- 
mum reserves shall be the American Ex- 
perience Table with extensions and that 
policies issued after the effective date of the 
act may be valued on the Commissioner’s 
1941 Standard Ordinary Mortality Table. 
The Attorney General concluded that for 
business written after the effective date of 
the insurance code, the insurer could elect 
which table to use. There is no provision 
in the Insurance Code requiring formal ac- 
tion by an insurer in electing which table 
to use on policies issued after the effective 
date in the Code. However, the Attorney 
General was of the opinion that the Insur- 
ance Commissioner might, for his own use 
and information, require that such informa- 
tion be filed with him.—Opinion of the Utah 
Attorney General, August 16, 1949. 


cars registered in the United States 


United States Department of Commerce. 


IL J— February, 1950 





XUM 


he 


id 
ne 
or 


1g 


ut 
ce 
ar 
n- 
1S, 
nd 
aid 


en 


he 
ws 
ni- 
x- 
lat 
he 
r’s 
le. 
‘or 

of 
ct 
on 


150 





XUM 


XUM 


'§ = News.. Articles .. Books 


Mail-Order Insurance Rules 
Promulgated by FTC 


The Federal Trade Commission, on Feb- 
ruary 3, promulgated mail-order insurance 
industry trade-practice rules, to become 
effective thirty days from the date of promul- 
gation. The rules apply to advertising and 
sales promotion of all kinds of insurance 
offered by companies selling without agents 
licensed in the state of sale. 

The term “advertisement” embraces all 
newspaper and periodical advertisements, 
radio broadcasts, letters, testimonials and 
endorsements pertaining to the solicitation 
or promotion of the sale, including renewals 
and reinstatements, of insurance. However, 
the term “letters” does not include letters 
or post cards which, though mentioning the 
general kind of insurance, give no informa- 
tion as to losses, causes of losses, benefits 
or rates, but merely invite inquiries or a 
display of interest, nor does it embrace com- 
munications which relate to premium pay- 
ments due or to insurance previously 
purchased by an insured and in effect. 


Under the rules the following practices 
are considered unfair methods of competi- 
tion and are prohibited: 


1. Deception—lIt is an unfair trade-prac- 
tice to use an advertisement which has the 
effect of misleading prospective purchasers 
in any respect, whether as to losses or causes 
of losses insured, the benefits payable or the 
premiums to be paid. 

2. Misleading descriptions of policies, bene- 
fits or coverages.—The following are examples 
of the types of descriptive terms prohibited: 

(a) Use of the term “all,” “complete,” or 
“full” as descriptive of insurance coverage 
of a policy when such coverage is subject 
to an exception and is not in fact full and 
complete. 

(b) Use of the terms “hospitalization,” 
“accident,” or “life” as descriptive of an 
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insurance policy which provides benefits for 
only unusual or unique accidents, sicknesses 
or causes of death. 

3. Deceptive concealment of exceptions, 
limitations and reductions —Among the ex- 
ceptions required to be disclosed are: 

(a) Confinement of coverage to diseases 
common to both sexes. 

(b) Limitation of coverage to diseases 
common to but one sex when the insurance 
policies are being offered for sale to the 
opposite sex. 

(c) Requirement of gainful employment 
on the part of the insured as a prerequisite 
to payment of benefits. 


(d) Reduction of benefits because of 


absence of gainful employment on the part 
of the insured. 


(e) Nonpayment or reduction of benefits 
by reason of the applicability of workmen’s 
compensation laws with respect to a loss or 
cause of loss covered by an insurance policy. 

4. Nonmedical policies—It is an unfair 
trade-practice for an industry member to 
use, or cause to be used, any advertisement 
falsely representing or implying that: 

(a) A policy will be issued without med- 
ical examination. 

(b) The condition of the insured’s health 
at the time of issuance of the policy will not 
affect the liability of the insurer. 

(c) The insurer will not, as a claims prac- 
tice, require proof of good health at the 
time of issuance of the policy. 


~ 


5. Different benefits for same loss—It is 
an unfair trade-practice to mention any 
benefits provided by a policy when lesser 
benefits are payable for the same loss under 
different conditions unless the lesser bene- 
fits are shown in conjunction and with equal 
prominence or there is nondeceptive dis- 
closure. 

6. Misuse of the word “all” —It is an unfair 
trade-practice to use any advertisement 
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which contains a representation or implies 
that the insurance advertised will provide 
for payment of all costs, hospitalization or 
medical expense or will replace all income 
lost by reason of death, illness, hospitaliza- 
tion or medical attention when in truth the 
insurer would not be obligated to do so. 


7. Benefits, losses and causes of loss not 
applicable to all ages.—It is an unfair trade- 
practice to mention a benefit, loss or cause 
of loss when the policy terms limit said 
factor to a certain age group, unless non- 
deceptive disclosure is made. 

8. Sicknesses covered by health policies — 
It is an unfair trade-practice to mention in a 
health policy a cause of loss, sickness or 
physical condition which rarely is found in 
the age groups covered by the policy terms, 
or which would seldom occur because of 
restrictive provisions in the policy, e. g., 
whooping cough and chicken pox in the case 
of policies issued only to persons over seven- 
teen years of age. 


9. Health policies; use of synonymous 
names for same sickness—It is an unfair 
trade-practice to use an advertisement in 
which mention is made of the same disease 
or physical condition by different names 
which are identical in meaning, thus creating 
the impression that broader coverage will be 
afforded than is in fact the case. 


10. Health or accident policies; medical 
attention or confinement.—When payment of 
benefits for any loss referred to in an ad- 
vertisement is, under the policy terms, made 
dependent on certain resulting disabilities 
or confinement, or upon proof or receipt of 
medical attention, it is an unfair trade- 
practice to fail to make a_nondecep- 
tive disclosure of these conditions in 
the advertisement. 

11. Limitation in time or in amount of bene- 
fits payable—lIt is an unfair trade-practice 
to use any advertisement in which repre- 
sentation is made as to weekly, monthly or 
other periodic benefits without nondeceptive 
disclosure in the advertisement of the limita- 
tion of time over which benefits will be 
paid or of the number of payments or total 
amount thereof which will be made if, by 
the policy terms, payment of benefits for 
any loss or aggregate of losses is limited in 
time, number or total amount. 

12. Allocation of benefits under a “family- 
group” policy.—It is an unfair trade-practice 
to mention a benefit payable under a “family- 
group” policy when the full amount of the 
benefit is not payable upon the death of only 
one member of the family and nondeceptive 
disclosure of this fact is not made. 
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13. Time lapse or lag.—lIt is an unfair 
trade-practice to use any advertisement re- 
garding losses insured or benefits payable 
under a policy when, by its terms, there is 
a time lapse or lag either between the date 
of the issuance of the policy and the time 
that losses are insured, or between the date 
of losses incurred and the time that benefits 
accrue, unless nondeceptive disclosure of the 
time lapse is made. 


14. Misrepresentation of amount of benefits. 
—An insurer may not make a representation 
which creates the impression that the 
amount of benefits stated is a total of bene- 
fits paid on claims arising under a certain 
type of insurance when the amount stated 
includes amounts paid on claims arising out 
of other types of policies. 


15. Deceptive use or imitation of corporate 
names, trade names or trade-marks of competi- 
tors—It is an unfair trade-practice to use 
simulate or imitate the corporate name, trade 
name or trade-mark of a competitor in such a 
manner as to deceive prospective purchasers 
as to the identity of the insurer or the true 
nature or character of the insurance ad- 
vertised. 


16. Misrepresentation of savings effected by 
selling methods.—lIt is an unfair trade-practice 
to represent that an industry member’s in- 
surance is offered for sale at a lesser cost 
to the insured than other similar insurance 
of competitors because of the method em- 
ployed by the industry member in effecting 
or servicing the sale unless these facts ar+ 
true. 


17. Claim of approval by federal or state 
agency.—lIt is an unfair trade practice to 
represent or infer that any insurer, policy 
or advertisement of a policy has been ap- 
proved or endorsed by the Federal Trade 
Commission, the Post Office Department or 
any federal agency, or to imply that a policy 
or the advertising or financial condition of 
an insurer has been approved, or examined 
and found to be satisfactory by a state or 
state insurance department, when such is 
not the fact. 


18. Misrepresentations; policy available for 
inspection —lIt is an unfair trade-practice to 
use a deceptive statement in any advertise- 
ment even though the policy referred to is 
available to the insured prior to the con- 
summation of his purchase. 


19. Deceptive testimonials—It is an unfair 
trade-practice to promote the sale of insur- 
ance by using a testimonial in a manner 
which deceives a purchaser into the belief 
that (a) the testimonial was given without 
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solicitation or remuneration, when such is 
not the fact, or (b) that the testimonial was 
a bona-fide and genuine testimonial given 
by a person whose name is used in connec- 
tion therewith, when the testimonial was not 
given by such person, or when the testi- 
monial was not given with respect to the 
particular policy to which it purportedly 
relates. 


In order to avoid deception in the use 
of bona-fide testimonials, the complete testi- 
monial should be given wherever practicable; 
words, phrases, sentences or other parts of 
the testimonial should not be separated from 
their context, rearranged or otherwise used 
in a manner to mislead prospective pur- 
chasers in any respect. 


20. Misrepresentation of financial condi- 
tion—It is an unfair trade-practice to pro- 
mote the sale of insurance through an 
advertisement which deceives as to the 
assets, financial condition, improvement in 
financial condition or the relative standing 
in the industry in comparison with other 
insurance companies. 


21. Contingent liability of insured.—lIt is an 
unfair trade-practice for an industry member 
to offer for sale a policy under which there 
is a possible or contingent liability of pur- 
chasers for sums in excess of state premiums, 
pursuant to policy terms or by reason of the 
insurer’s corporate structure, unless non- 
deceptive disclosure of this fact is made 
prior to and reasonably proximate to the 
consummation of the sale of the policy. 


22. Misrepresenting that policies are con- 
fined, or are especially advantageous, to a 
special group—An insurer may not falsely 
represent that policies are of a special char- 
acter or are especially advantageous to an 
insured, or that a policy is being offered to 
a special class or group only, or that a 
concern was organized by and is confined to 
any particular group or class of persons. 


23. “Salesmen Wanted” advertisements.—It 
is an unfair trade-practice for an industry 
member to use an advertisement represent- 
ing that he wishes to employ or make com- 
mission arrangements with persons for sale 
of the industry member’s insurance when, 
as a prerequisite, the insurer requires the 
purchase of one of its insurance policies, and 
nondeceptive disclosure of this requirement 
is not made. It is also an unfair trade- 
practice to use an advertisement which is 
misleading concerning the salary, commis- 
sion, income, earnings or other remuneration 
which agents, canvassers, solicitors or sales 
representatives receive or may receive. 
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24. Aiding or abetting use of unfair trade- 
practices.—It is an unfair trade-practice for 
any person, firm or corporation to aid, abet, 
coerce or induce another to use or promote 
the use of any unfair trade-practice specified 
in these regulations. 


The trade-practice conference proceedings 
under which the rules were approved were 
instituted upon application from members of 
the industry. A general industry conference 
was held in May, 1949, in Chicago, Illinois, 
at which proposals for rules were received 
and given consideration. Thereafter, the 
Federal Trade Commission drafted a set of 
proposed rules, and at a public hearing in 
Washington, D. C., all interested parties 
were given an opportunity to present their 
views, suggestions and objections. Follow- 
ing the hearing final action was taken by the 
Commission whereby it approved the rules 
promulgated on February 3. Two rules 
appearing in the proposed draft were elimi- 
for an insurer falsely to impute to competi- 
tors,” which made it an unfair trade-practice 
for an insurer falsely to impute the competi- 
tors dishonorable conduct, inability to fulfill 
contracts or questionable credit standing, or 
to make any other false representations 
concerning competitors’ policies, rates, busi- 
ness methods or services; and Rule 21 on 
“Failure to Pay Just Claims,” which made 
it an unfair trade-practice for an industry 
member to sell or offer for sale any insur- 
ance policy when the member does not 
promptly fulfill its contractual obligations 
on meritorious claims in accordance with the 
the policy terms. 


FTC Hearing on Proposed Rules 
Covering Auto “Packing” 


The Federal Trade Commission, on Jan- 
uary 12, released a draft of proposed trade 
practice rules designed to eliminate and 
prevent concealed “packing” and other de- 
ceptive practices in the sale and financing 
of automobiles purchased on the installment 
plan. Proposals for the rules were consid- 
ered at a trade practice conference in Wash- 
ington on September 15, 1949. The 
Commission authorized the conference pro- 
ceedings after complaints from members of 
Congress, Better Business Bureaus and the 
public were received indicating that through 
the practice of “packing,” fictitious amounts 
or overcharges were deceptively concealed 
from automobile purchasers in sale and in- 
stallment contracts. A public hearing on the 
proposed rules was held on February 2 in 
Washington, D. C. 
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The 
follows: 


rules 


text of the proposed is as 


“Group | 


“Rule 1, Furnishing the Purchaser with Item- 
ization of his Cost in the Installment Purchase 
of a Motor Vehicle. 


“I, To the end that deceptive conceal- 
ment, misunderstanding, misrepresentation 
and unfair practices may be prevented and 
avoided in connection with the installment 
sale of a motor vehicle, the seller shall 
furnish the purchaser an itemization in 
writing at the time of or before the sale 
of a motor vehicle which shall be signed 
by the seller and shall disclose fully and 
nondeceptively: 

“(a) the cash-delivered price, including 
specified extras; 

“(b) the amount allowed in 
or down payment, or both; 


trade-in 


“(c) the amount unpaid on the cash- 
selling price which includes item (a) less 
item (b); 

“(d) the cost of insurance, the cover- 
age provided, and the party or parties to 
whom the insurance is payable; 

“(e) the amount of official fees charged; 

“(f) the amount of unpaid balance to 
be financed (sums of items (c), (d) and 
(e)); 

“(g) the finance charge; 

“(h) the time balance owed by the 
buyer to seller (sum of item (f) and item 
(g)), the amount and number of install- 
ments to be paid, and the time covered. 


“II. It is an unfair trade practice to 
conceal, or fail or refuse to disclose in the 
writing referred to herein, any of the several 
items for which a charge is made by the 
seller to the purchaser, or which is included 
in the price paid or to be paid by the 
purchaser. 

“TII. When all such information is clearly 
set forth in an installment sales contract 
chattel mortgage, or other instrument evi- 
dencing the purchase transaction, and a true 
copy of such instrument is furnished to 
the purchaser before or at the time of his 
execution thereof, no separate itemization 
need be furnished to the purchaser. 


“Rule 2. Delivery to the Purchaser of a 
Copy of Installment Sales Contract. 


“Tt is an unfair trade practice for a seller 
to fail or refuse to furnish to the purchaser 
an exact and complete copy of the install- 
ment sales agreement at the time of. its 


execution where such failure or refusal is 
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calculated to, or has the capacity and ten- 
dency or effect of, deceptively concealing 
from the purchaser any of the provisions 
or terms of the contract or of otherwise 
deceiving or misleading the purchaser or 
aiding or abetting the consummation of an 
unfair or deceptive act or practice. 


“Rule 3. Installment Sales Contract Con- 
taining Blank Spaces to be Filled in After 
Its Execution. 


“In the execution of an installment sales 
contract, it is an unfair trade practice for 
the seller to utilize the device of having 
the purchaser sign a contract or receipt in 
blank, to be filled in subsequently by the 
seller, with the purpose or effect of deceiving 
the purchaser. 


“NOTE: Nothing in this rule shall be 
construed as prohibiting unfilled blanks for 
insertion of identifying serial numbers and 
identifying marks when knowledge concern- 
ing such numbers or marks is not available 
to the dealer at the time of the execution 
of the contract, provided that there is a 
clear and sufficient description of the motor 
vehicle which shall be fully adequate to 
identify it readily, and further provided 
that such identifying numbers and identify- 
ing marks are subsequently inserted in the 
contract upon the delivery of the motor 
vehicle. 


“Rule 4. Misrepresentation as to Insurance 
Rates and Coverage, Finance Charges, En- 
dorsements or Transfers of Installment Sales 
Contract, etc. 


“It is an unfair trade practice for any 
seller, insurance company, or financing in- 
stitution, acting individually or in agreement, 
combination, conspiracy or collusion, to use 
or promote the use, through advertisements 
or otherwise, of any false, misleading or 
deceptive statements or representations con- 
cerning insurance rates and coverage, rates 
of finance charges, plans respecting methods 
of financing, finance charges or costs, en- 
dorsements, repurchase agreements, trans- 
fers of installment sales contracts, or any 
other related matter in connection with 
the purchase, sale or distribution of motor 
vehicles. 


“Rule 5. The Use of Multiple Rate Charts 
in Connection with ‘Packing’ Finance Charges 


“Tt is an unfair trade practice for any 
seller or financing institution, either indi- 
vidually or in agreement, combination, con- 
spiracy or collusion to use or supply for 
use multiple-rate charts which contain dif- 
ferent rates for the same amount to be 
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financed on motor vehicles ot the same make 
and age, with the purpose or effect of 
thereby deceptively concealing from the pur- 
chasers an additional amount added to the 
finance charge which is to be rebated or 
returned to the seller or of otherwise caus- 
ing purchasers to be misled or deceived in 
respect to the actual amount charged or 
required by the financing institution for 
financing the time payments, or for the 
purpose or effect of causing purchasers of 
motor vehicles to be misled or deceived in 
any other respect.” 

The insurance industry is concerned about 
rule four, which goes beyond undertaking 
to regulate the vendor and places the in- 
surance company directly under its control. 


Bus Companies Offer Vending- 
Machine Trip Accident Insurance 


Two Texas bus companies have inaugu- 
rated a vending-machine trip accident in- 
surance program. The policies provide 
$25,000 death and dual dismemberment bene- 
fits for bus accidents, $5,000 for other ac- 
cidents and $12,500 and $2,500 for loss of 
one arm or leg, for a premium rate of 
twenty-five cents per day. The rate for 
a seven-day trip is $1.50. A declining pre- 
mium rate scale is available for extension 
of the term up to six months. In the past 
the maximum trip policy that could be 
purchased at bus depots has been $5,000. 


Atomic Fission Exclusion 
Appears in Pacific Coast Form 


A new war exclusion clause has been 
incorporated in the extended coverage part 
of the new dwelling and contents form 
for the Pacific Coast in the fire insurance 
policy. The clause reads: “This company 
shall not be liable for loss caused directly 
or indirectly by (a) hostile or warlike ac- 
tion in time of peace or war, including 
action in hindering, combating or defending 
against an actual, impending or expected 
attack (1) by any government or sovereign 
power (de jure or de facto), or by any 
authority maintaining or using military, 
naval or air forces; or (2) by military, naval 
or air forces; or (3) by an agent of any 
such government, power, authority or forces, 
it being understood that any discharge, 
explosion or use of any weapon of war 
employing atomic fission or radioactive force 
shall be conclusively presumed to be such 
a hostile or warlike action by such a gov- 
ernment, power, authority or forces; (b) 
insurrection, rebellion, revolution, civil war, 
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usurped power, or action taken by govern- 
mental authority in hindering, combating 
or detending against such an occurrence.” 


Illinois Revises and Oklahoma 
Approves Assigned Risk Plans 


An automobile risk plan was 
approved by Insurance Commissioner Dickey 
of Oklahoma and became effective on Jan- 
uary 1, following enactment by the 1949 
legislature of a financial responsibility law. 
In general, the new law follows the provi- 
sions of the “model bill” with a few added 
features. 

Important changes in the Illinois auto- 
mobile assigned risk plan became effective 
on January 1. The changes, in part, in- 
corporated features of the national advisory 


uniform plan, but there were some innova- 
tions. 


assigned 


All initial applications for insurance must 
be accompanied by an application fee of $3 
per motor unit. This is in addition to the 
premium and is not returnable. The fee 
becomes the property of the plan and will 
be used to defray operation costs. 

Surcharges are eliminated except for long- 
haul trucks and penalized risks, such as 
those convicted of traffic violations. Thus, 
those that go to the plan because of an 
underwriting consideration such as age will 
not have to pay a surcharge. Previously 
there was a fifteen per cent surcharge. 

The period of assignment is limited to 
three years. If a risk is unable to obtain 
insurance through normal channels at the 
end of the three-year period, reapplication 
may be made to the plan, and it will be 
considered as a new application. 

Evidence of declined coverage has been 
modified so that an applicant need submit 
only one letter of rejection, or in the alter- 
native he may furnish other evidence satis- 
factory to the committee that he has been 
refused insurance and is entitled to come 
under the plan. 

The plan will no longer furnish, without 
cost, application forms and manual inserts. 
These must be purchased from the Statisti- 
cal and Recording Corporation at Danville, 
Illinois. 


Michigan Financial Responsibility 
Law Challenged 


A Michigan Circuit Court granted the 
petition of Cloyce Ready for restoration of 
his driver’s license in spite of the fact that 
a $300 accident damage judgment against 
him had remained unpaid for a period of 
two years. The court held that a man 
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should not be deprived of the right to drive 
a car merely because of his inability to meet 
a judgment arising from a prior accident. 
The order was contested by the Attorney 
General on the ground that the Michigan 


Financial Responsibility Act specifically 
prohibits restoration of a license for non- 
payment of a judgment. It is expected 
that an appeal will test the law before the 
Michigan Supreme Court in the near future. 


The Court of Claims— 
A Multitude of Variations 


“A bounty shall be paid by the United 
States for all persons on board any ship or ves- 
sel of war belonging to an enemy at the com- 
mencement of an engagement which is sunk or 
otherwise destroyed in such engagement by any 
ship or vessel belonging to the United States.” 
So read Revised Statutes, Section 4635. 

The bounty was $100 for each person 
aboard the enemy vessel “if the enemy ves- 
sel was of inferior force: $200 if of equal or 
superior force.” The commander was to 
receive five per cent, and the remainder was 
to be divided among the men. This generous 
statute was in effect in 1898 when Admiral 
Dewey sank the Spanish Fleet in Manila Bay. 

Three cases in the Court of Claims (36 Ct. 
Cl. 194, 200 and 206), involved a great deal 
of litigation about which ships were in on 
the fight, that is, “within signal distance”; 
which men were eligible, questionable cases 
including such as marines, deserters, student 
midshipmen and the newly defunct; and 
whether the enemy force was inferior, equal 
or superior. On the last-named point, there 
was some doubt as to whether or not the 
Spanish shore batteries could be included in 
the opposing force, in which case the 
Americans were certainly up against a superior 
adversary. However, it was decided that only 
ships comprised the opposing force, and the 
Admiral and his men were awarded only $100 
for each Spaniard on the unfortunate vessels. 

One William Masen, a carpenter’s mate 
on the USS Boston, was in a hospital in 
Hongkong at the time of the battle, and so 
missed out on the largess. Frank B. Ran- 
dall, chief engineer on the McCulloch, shared 
in the bounty although he was dead through- 
out the battle. He was taken ill shortly 
after midnight on the day of the engage- 
ment and died about two o’clock in the 
morning; but shots had been exchanged with 
a shore gun before he actually died, so, 
technically, he was in on the famous victory. 
(Suggested by an article on the United 
States Court of Claims, by Ernest L. 
Wilkinson, in the American Bar Association 
Journal, February, 1950.) 


128 





Radio Program Depicts 
Insurance History Highlight 


The story of how the Hartford Fire 
Insurance Company rose to the crisis of 
the great New York fire of 1835 was pre- 
sented over NBC on “Cavalcade of America” 
on January 31. Edward Arnold played the 
role of Eliphalet Terry, president of Hart- 
ford, who was determined to keep faith 
with the policyholders at the risk of his 
own personal fortunes. Offices were set up 
on the edge of the burned area, and every 
policyholder who had a claim was paid on 
the spot. The fire, which eradicated almost 
all of the New York business district of 
that day, taught the fire insurance business 
a lesson—the necessity for diversification 
2rd spreading of the risk. 


Virginia Advisory Legislative Council 
Recommends Further Code 
Revision Study 


Reporting to Governor Truck and the 
1950 legislature, the Virginia Advisory Leg- 
islative Council recommended that the ef- 
fort to revise and codify Virginia’s insurance 
laws be continued. The Council reported 
that time ran out before it could complete 
the study, but that the ambiguities, omis- 
sions and contradictions found were evidence 
of a real need for a thorough revision. 


Drift Liability for Aerial Crop Dusters 
Discussed at Convention 


At the recent convention of the Washing- 
ton State Aviation Association at Seattle, 
the problem of drift liability in crop dust- 
ing operations was a major topic. A prin- 
cipal issue debated was whether present 
state regulations require the purchase of 
drift liability insurance by the crop duster 
for the protection of farmers from damage 
by drifting chemicals, The Washington 
crop dusting code requires that a minimum 
of $10,000 public liability and property dam- 
age insurance be carried by licensed dusters. 
The state has not interpreted this require- 
ment to mean drift damage insurance. 


Indebtedness Deductible 
from G. |. Dividend Payments 


The Veterans Administration has an- 
nounced that any premium payments it 
made on the commercial life insurance poli- 
cies of World War II servicemen and women 
under the Soldiers’ and Sailors’ Civil Relief 
Act of 1940 will remain as a debt against 
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them until repaid. All veterans concerned 
are aware of their indebtedness to the Gov- 
ernment and have been given every op- 
portunity to repay in installments or any 
other reasonable plan. Nevertheless, some 
10,800 veterans still owe almost $2,000,000 
in payments made by the Veterans Ad- 
ministration on their commercial policies, 
and the Veterans Administration is deduct- 
ing such indebtedness, where possible, from 
the special $2.8 billion National Service 
Life Insurance dividend now being paid. 

The announcement was made to clarify 
a misunderstanding which arose because the 
Soldiers’ and Sailors’ Civil Relief Act of 
1940 did not make any specific mention of 
an insured’s obligation to pay his premium 
indebtedness. However, the absence of such 
mention does not relieve him of the obliga- 
tion, and amendments to the Act, signed 
into law on October 6, 1942, make specific 
mention of this duty. Decision Number 
742 of the Administrator held that a debt 
resulting from the operation of the Act 
could be collected by setoff against other 
benefits to which the insured might be en- 
titled under laws relating to veterans. 

The Veterans Administration also an- 
nounced that NSLI dividends are not as- 
signable and that dividend checks may not 
be withheld from veterans as security for 
debts due private interests. However, the 
Administration is deducting from dividends 
amounts claimed to be due from veterans. 


Connecticut Legislative Council 
Considers Compulsory Automobile 
Liability Insurance 


The motor vehicles subcommittee of the 
Connecticut State Legislative Council held 
public hearings during January on proposals 
for compulsory automobile liability insur- 
ance. Three plans were considered: com- 
pulsory automobile insurance ffor all 
Connecticut cars operated in the state; a 
compulsory risk pool in which insurance 
companies would be forced to accept drivers 
classified as poor risks; and a law requiring 
automobile owners to state on registration 
forms whether they carried liability and 
property damage insurance. 

A compulsory assigned risk pool was 
recommended by the 1947-1948 Legislative 
Council, but a bill introduced in the 1949 
session of the legislature died in committee. 
A voluntary pool for handling these risks 
has been in operation for some time. 


A bill to require automobile owners to 
report any automobile insurance carried on 
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their registration forms was passed by both 
houses of the 1949 legislature, but was 
vetoed by the governor. 


Tennessee Voluntary Prepaid 
Surgical Plan 

The Tennessee Plan for voluntary pre- 
paid surgical and obstetrical insurance, spon- 
sored by the State Medical 
Association, has attracted nation-wide at- 
tention. Under the plan participating phy- 
sicians agree to accept the surgical fees 
provided by the schedule as payment in full 
for surgical services rendered to individuals 
without dependents whose income does not 
exceed $2,400 per year and individuals with 
dependents whose aggregate family incomes 
do not exceed $3,600 per year. Under the 
master schedule of indemnities, including 
pre- and post-operative hospital care, surgi- 
cal benefits are listed with a definite charge 
for each service. Benefits range from $3 
for minor procedures to $175 for major 
operations. Where more than one opera- 
tion is performed at one time, payments are 
subject to a maximum total of $175. 


Te nnessee 


It is estimated that this feature provides 
full protection for at least seventy per cent 
of the population. Under the program, 
individuals whose incomes exceed the limits 
specified still receive benefits under the plan, 
but their surgeons are not required to ac- 
cept the fees provided in the schedule as 
payment in full for services rendered. 

Eighteen insurance companies already are 
writing the coverage, and six additional 
companies have submitted their policies for 
approval. They are writing the plan vari- 
ously as individual policies, family policies, 
payroll deduction plans for five to twenty- 
four employees and on group insurance 
plans for twenty-five or more employees. 
Tennessee is the ninth state to have estab- 
lished such a plan operated under policies 
written by private insurance carriers. 

The Provident Life and Accident Insur- 
ance Company, Chattanooga, Tennessee, has 
been designated by Governor Browning to 
install, for state employees, a group life, 
medical and hospital plan insurance coverage 
with surgery fees as approved under the 
schedule adopted under the Tennessee Plan. 
The cost of the insurance, ranging from $2.51 
for individuals to $6.21 for entire families will 
be borne entirely by the state employees. The 
Governor stated that the state has no ap- 
propriation for such a program, but it will bear 
the cost of making the payroll deductions 
of those employees who elect to participate 
in the insurance plan. 
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ARTICLES 


“Proposals to Exempt Life Insurance 
Used to Pay Estate Tax.” C. Lowell 
Harriss. Tax Law Review, New York Uni- 
versity School of Law, Washington Square 
East, New York 3, New York. January, 
1950. 

Proposals have been frequent that ear- 
marked insurance be tax-exempt. Both 
from a social and an economic viewpoint, 
Professor C, Lowell Harriss of Columbia 
University finds little justification for such 
action and believes the arguments are far 
from convincing. The proposal, he declares, 
would single out one type of asset for pref- 
erential treatment. No comparable conces- 
sion is given by the government to any 
other asset, not even to its own obligations. 

The objectives of such a proposal are two- 
fold. The first is to assist the taxpayer by 
facilitating payment of estate taxes in mak- 
ing the forced sale of illiquid assets at a 
sacrifice unnecessary or at least smaller. 
But, Professor Harriss asks, is there any 
logical or practical reason why insurance 
should be selected for special privilege be- 
cause it will provide cash when bank deposits 
and government bonds also serve this pur- 
pose? If something is to be done about the 
liquidity problem, he believes that there is 
a better method than the exemption of life 
proceeds. 

The second objective is to aid the govern- 
ment by assuring the collection of the tax 
immediately after death and by using, in 
computing the size of the net estate, values 
undepressed by forced liquidation. This 
argument, Professor Harriss states, over- 
looks the fact that the minute interest sav- 
ing achieved would be purchased at the 
price of a much greater loss in tax revenue. 

Another argument often advanced in de- 
fense of the proposal is that tax laws, by 
exempting proceeds of fire and casualty 
insurance contracts, recognize the propriety 
of granting depreciation allowance for main- 
taining property values. Similarly, it is 
argued, recognition should be given the im- 
portance of preserving human-life values. 
Professor Harriss finds this analogy with 
the tax treatment of other insurance proceeds 
spurious because the exemption awarded 
them is from the income, not the estate, tax. 
Moreover, the practical application of the 
indemnity principle is difficult. Most life 
insurance sold to persons subject to the 
estate tax consists of two elements—insur- 
ance and savings. An expert is needed to 
do the job of separation. 

Professor Harriss’ method would be to 
confine the exemption to the proceeds of 
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pure insurance and allow no exemption for 
the savings element of insurance proceeds. 
The revenue loss, though large, would be 
much less than under the other plan. 

The reader will find that Professor Har- 
riss has made a careful and analytical study 
of the problem and has stated his opinions 
and conclusions in an impartial manner. 


BOOKS 
New Insurance Dictionary 


Dictionary of Insurance Terms. Ralph HI. 
Blanchard, Editor. Insurance Department, 
Chamber of Commerce of the United States, 
1615 H Street, N. W., Washington, D. C. 
1949. 74 pages. 

The insurance profession shares one char- 
acteristic with other professions. It has a 
lingo all its own. In addition to attaching 
specialized meanings to ordinary words, it 
has coined many expressions, the meanings 
of which are familiar only to those working 
daily with insurance problems. To aid the 
outsider or the beginner in insurance in 
understanding specific references such as 
“average adjuster,” “surplus-line broker,” 
“daily report” and the like, a need for a 
glossary of terms was felt. With this in 
mind, the Chamber of Commerce of the 
United States authorized the preparation of 
such a work and commissioned Mr. Blanch- 
ard, Professor of Insurance at Columbia 
University, to edit it. 

Following the compilation of his volume, 
the definitions were submitted to the men 
bers of the Insurance Committee for criticism 
and suggestions. In the foreword, Professor 
Blanchard acknowledges the assistance 
afforded by earlier similar publications. 

This compact volume, printed in very 
readable type, does exactly what it was 
designed to do. The crispness and clarity 
of the definitions certainly belie the reputa- 
tion of the English language for inexactitude 
and call for the placing of this volume in the 
library of every insurance man. 


Group Life Studied 


An Analysis of Group Life Insurance. 
Davis Weinert Gregg. University of Penn- 
sylvania Press, 3446 Walnut Street, Phila- 
delphia, Pennsylvania. 1950. 268 pages. $3.75. 


An Analysis of Group Life Insurance is 
the second book of studies published by the 
S. S. Huebner Foundation for Insurance 
Education. The first was An Analysis of 
Government Life Insurance. In addition to 
these, the foundation has published two 
series of lectures: Life Insurance: Trends and 
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Problems and The Beneficiary in Life Insur- 
ance. This particular study represents the 
results of the author’s investigation done 
when a pre-doctoral student working under a 
foundation grant. He is now assistant dean of 
the American College of Underwriters. 


Group life insurance has a history of less 
than forty years. From the small, “tailor- 
made” stage, it has grown to an industry 
today valued at $40 billion dollars and cov- 
ering more than twenty million 
and from two policy-writing companies in 
1912 to 149 companies in 1947. “This vol- 
ume is offered as a comprehensive analysis 
of group life insurance principles and prac- 
tices,” says the author, to partially fulfill the 
lack of investigation in this particular area 
of insurance. “The survey of current prac- 
tices in group life insurance is based, in the 
main, upon the operations of the seven 
largest group companies, which wrote nearly 
90 per cent of the group insurance in force 
in 1948. In addition, the practices of a 
number of smaller companies have been 
examined to ascertain any substantial differ- 
ences in operations.” 


persons, 


The author divides his subject into five 
main sections. Part I, the history and 
fundamental nature of group life insurance, 
includes a discussion of its basic character- 
istics and cost structure. Part II deals with 
the contract. In it, Mr. Gregg analyzes the 
master contract and describes the nature of 
the certificate and the rights of the certifi- 
cate holder. Part III points out the prob- 
lems of marketing and administration of 
group life plans. Underwriting, rating and 
reserves make up Part IV, which includes the 
topics of selection of risks, rates and pre- 
miums, reserves and reinsurance. The re- 
maining section of the book evaluates group 
life insurance. 


Perhaps the most outstanding trends in 
group life insurance, the author thinks, are 
the growth of group permanent insurance, 
the contributory versus the noncontributory 
plan, group insurance in collective bargain- 
ing, the entry of companies into the group 
field, the size of certificates and the use of 
settlement options. 


The growth of group permanent insur- 
ance has occurred mainly in the past decade. 
Since 1941, interest has grown tremendously 
in this particular field and it was necessary 
to develop more or less standardized policy 
forms, with only minor deviations necessary 
to fit different company needs. About forty 
companies are now in this field and many 
more will write group permanent policies 


if desired by the customer. Recent stimu- 
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lants to the group permanent field developed 
during the war. At that time the wage 
stabilization and taxing policies of the gov- 
ernment made group permanent insurance 
appealing to employers. A second stimulus 
was the general high level of business during 
and shortly after the war. A third, of course, 
was that this method provided an excellent 
way for dealing with problems of the death- 
benefit obligation and of continuing the in- 
surance of retired emplovees. 

The main advantage of group permanent 
insurance is that it allows the retiring em- 
ployee the right to paid-up insurance, a 
cash surrender value or conversion of the 
difference between the face and nonforfeit- 
ure value of his policy. It also provides 
a method of budgeting the cost of group 
insurance so as to give the retiring employee 
some paid-up insurance. The disadvantages, 
of course, center about the higher initial 
cost of such a plan. There is less protec- 
tion for the original outlay. This may be 
felt when the employee needs that protec- 
tion most. Such a plan also may be more 
vulnerable to depressions. 

These points bring up the question: Will 
group permanent take the place of group 
term insurance? The answer to that is not 
cut and dried. The probability is that both 
types will be used, depending upon whether 
the employer and employee consider tem- 
porary protection or the permanent sup- 
plementing of individual insurance more 
important. Unless social and individual insur- 
ance are adequate during old age, there is, 
of course, a greater need for permanent 
protection than is given under the term 
policy—one argument in its favor. 

For perhaps the first ten years, noncon- 
tributory. plans for group life insurance were 
in the majority. However, at the present 
time, the author states, about seventy-five 
per cent of the plans in effect are of the 
contributory type. Sixty per cent of master 
policies in effect are also contributory in 
nature. Smaller policies may tend toward 
the noncontributory type. The situation in 
other than employer-group life insurance 
may be different—for example, the noncon- 
tributory plans of unions. In such types 
as association group plans, on the other 
hand, the employee pays entirely for the 
policy. Since the war, many collective bar- 
gaining agreements have prescribed non- 
contributory insurance plans. This is possibly 
a temporary trend, to last only so long 
as the prosperity lasts, or it may indicate 
another and more permanent shift back to 
the noncontributory type of group life in- 
surance policy. 
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The 
advantages—the most noticeable, of course, 
being that the employee does not have to 


noncontributory plan has_ several 


pay for the insurance. It is also less ex- 
pensive for the employer to administer. 
Bookkeeping is simpler and premium refund 
problems are not created. The contributory 
plan, however, may mean more to the em- 
ployee simply because he does contribute 
part of his wages to the insurance. A more 
liberal plan may be adopted and, during a 
depression, if the employer does not have to 
bear the entire cost himself, he may not be 
so tempted to give up the group plan. 


Recently, labor unions have become in- 
creasingly interested in group insurance 
benefits and more and more have attempted 
to make them a part of collective bargaining 
agreements. This increase of interest by 
the union has brought on a change in types 
of insurance plans. In such cases, plans 
are administered by the employer, the union 
or a trustee representing both parties. This 
is a simple matter when the plan and the 
collective bargaining agreement occur be- 
tween a single employer and a union. On 
the other hand, it becomes increasingly 
complicated with an industry-wide settle- 
ment. Here, the policy may be issued either 
to the union or to a trustee, the employer 
often paying all or most of the premium. 
The obvious disadvantage with the union 
holding the policy is that nonunion em- 
ployees are not included. If a trustee is 
used, then all employees, and often the 
employer, too, are included in the policy. 


Reasons underlying this trend of inclusion 
of group insurance in collective bargaining 
agreements, according to the author, follow. 
The business boom, and the government’s 
policies on taxation and wages again were 
influential. Another factor has been the in- 
crease of thinking on general welfare and 
security which has occurred during the last 
decade. 


“The eventual out¢ome of recent 
trend is problematical. Many unions desire 
to broaden their welfare activities still fur- 
ther by obtaining regular payroll contribu- 
tions from employers and setting up general 
welfare funds to be administered by them- 
selves or jointly with management repre- 
sentatives. The role of commercial 
group life insurance in such a setup could 
be large or small. If the private companies 
are able and willing to provide appropriate 
facilities for handling this type of group, it 
is to be expected that the business will in- 
crease in future years. Otherwise it is likely 
that these collective bargaining units will 


this 
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either self-insure the benefits or establish 
their own insurance companies. 


“Many employers oppose the inclusion of 
benefit plans in union agreements because 
they feel they are deprived of freedom of 
action in the event of a business recession, 
they object to the union’s getting all the 
credit while they pay all the costs, they 
think it improper to give the union super- 
vision over a plan which may apply to non- 
union members, and they feel that the 
additional labor cost may place them in a 
less favorable competitive ‘ position.” 

In the last pages of his book, Mr. Gregg 
attempts to sum up the future of group life 
insurance. He points out that up to the 
present time most of the group life insur- 
ance has been written for the larger indus- 
trial companies and groups. However, the 
tendency is pointing in the direction of a 
more widespread coverage of smaller groups, 
unions and associations. There has also been 
a gradual improvement in the amount of 
coverage for individuals. 


“One of the real potential avenues of 
growth of group life insurance lies in the 
future development and use of the group 
permanent principle. Only a very small 
proportion of the total group life insurance 
in force has been written on a permanent 
basis so far but the amount is steadily in- 
creasing. Actually group permanent plans 
represent a logical outgrowth of the earlier 
group term plans and have arisen mainly 
because of the problem of providing life 
insurance protection for retiring employecs. 
With the passage of time, more and more 
employers will be faced with this problem 
and it is to be expected that group per- 
manent insurance will be adopted by many 
of them as a solution to the problem. 


“Much has been made of the idea that 
group insurance supplements rather than sup- 
plants individual insurance. This would 
certainly seem to be a sound objective to 
follow in applying group and individual in- 
surance, although not at present a com- 
plete reality. 

“Group life insurance has had a notable 
development in a few short years; yet it is 
doubtful indeed that it can ever stand in the 
place of individual life insurance. It must 
be recognized that ordinary insurance, as 
well as group, has had a period of outstand- 
ing growth in the past forty years, as have 
other types of life insurance, including in- 
dustrial and the various forms of government 
insurance. 

“The mass distribution afforded by the 
group method provides an ever widening 
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circle of private life insurance protection 
and it is probably true that some of those 
persons covered by group insurance can 
not and will not be reached by the indi- 
vidual personalized selling methods of ordi- 
nary and industrial insurance. However, it 
seems equally evident that the group method, 
in failing to provide any analysis of the 
financial problems of the individual, lacks 
a basic and necessary characteristic of the 
personalized approach. The problems of 
each family unit in protecting life values and 
in establishing an estate through savings are 
so personal and so specialized that the serv- 
ices of the life insurance underwriter will 
always be of value. For this reason, it 
would seem that any consideration of the 
future of group life insurance must inevitably 
recognize this natural limitation on its serv- 
ice capacity and therefore its future growth.” 

Mr. Gregg’s book is a thorough, yet concise 
study of group life insurance which answers 
a definite need in the field. It should be of 
interest to company executives, union offi- 
cials, business counsellors, the lawyer and 
insurance man—to anyone who is interested 
in group insurance or who can see a possible 
future need in his business for some kind 
of group life insurance plan. 


‘Information, Please’’ 

1949 Flitcraft Compend. Flitcraft, Inc., 
75 Fulton Street, New York 7, New York. 
1950. 712 pages. $3.50. 


This sixty-second annual edition of the 
Flitcraft Compend contains general business 
figures and general “data for all North Amer- 
ican companies with more than $100,000,000 
of legal reserve ordinary life insurance, 
$500,000,000 combined business, and promi- 
nent industrial companies, as well as com- 
parable data and business figures for U. S 
companies with more than $25,000,000 net 
ordinary in force.” It covers ninety-eight per 
cent of the nation’s legal-reserve life insur- 
ance. All figures been 
April, 1949, or later. 


have revised to 


Business-Insurance Analysis 


Business Life Insurance and Its [-conomic 
Applications. R. I. Mehr and H. G. Wales. 
University of Illinois, Urbana, Illinois. 
Bulletin Number 69. 1950. 66 pages. 


This is a study of life insurance in busi- 
ness enterprise. The authors state that their 
twofold purpose in this study is: “(a) to 
provide a_ factual investigation 
among business organizations in selected 
areas, based upon the life insurance cur- 


economic 
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rently owned for business purposes, in 
order to determine the extent to which the 
market is now covered; and (b) to ascer- 
tain the attitude of business organizations 
toward the purchase of life insurance for 
business purposes. Under this phase, in- 
formation was assembled concerning the 
extent to which businessmen recognize the 
needs for business insurance, the degree to 
which they had been approached by insur- 
ance companies and their agents in regard 
to business life insurance, and the chief 
elements of resistance—if any—to the pur- 
chase of business life insurance.” The scope 
of the study covers “keyman” insurance and 
business continuation insurance. It covers 
Illinois, Indiana, Iowa, Missouri and Wis- 
consin, concentrating mainly upon Illinois. 


Group Insurance 
for Labor, Management 


Industrial Relations Handbook. John Cam 
eron Aspley and Eugene Whitmore, Editors 
The Dartnell Corporation, 4660 Ravenswood 
Avenue, Chicago 40, Illinois. Third revised 
edition, 1949. 1244 pages. $10. 

This third edition of the weighty Dartnell 
Handbook on industrial relations includes a 
section on group insurance plans that gives 
a thorough coverage of the subject. Topics 
treated are: advantages of group insurance 
to both employers and employees; kinds: 
and costs of group insurance; hospitalization ; 
union insurance plans; and the Federal So- 
cial Security Act. A question-and-answer 
series at the end of the section treats just 
about every dithculty that may arise in con- 
nection with group insurance. 


Pennsylvania Farm Insurance 


Insurance Carried by Pennsylvania Farmers 
L. F. Miller and L. V. Rubright. Pennsyl- 
vania State College, School of Agriculture, 
Agricultural Experiment Station, State 
College, Pennsylvania. Bulletin 519. No- 
vember, 1949. 


“It was the 


23 pages. 

purpose of this survey to 
determine the amounts and kinds of insur- 
ance carried by f Pennsylvania 
and to appraise its adequacy in relation to 
the farmers’ financial positions and respon- 
sibilities. Major attention was given to life 
insurance, but property and automobile in- 
surance were also considered, as well as 
certain other kinds of insurance carried by 
a few farmers.” 


farmers in 


The authors surveyed 525 farmers in 
fourteen counties of Pennsylvania during 
1947. However, the data in this study are 
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limited to commercial farmers, numbering 


399. Some of the subjects discussed are: 
the general insurance picture, kinds and 
types of insurance and policies carried, 
adequacy of coverage, use of dividends, 
amount of debt in relation to amount of 
insurance and future insurance plans of 
farm families. 


A “Who's Who” 
in Government Service 


American Men in Government—A_ Bio- 
graphical Dictionary and Directory of Federal 
Officials. Jerome M. Rosow, Editor, Public 
Affairs Press, Washington 8, D. C. 1949. 
472 pages. $7.50. 

For the first time, a complete directory 
is available listing presidential advisors, 
cabinet members, heads of independent 


agencies and establishments, bureau chiefs, 
top-level policy officials and other career 
executives. One of the interesting conclu- 
sions one may draw from a perusal of this 
volume is that our government officials do 
not come from a homogeneous group. In 
fact, socially, economically, and by educa- 
tion, experience and interest they vary 
tremendously. Another conclusion is that 
top government officials, whether we realize 
it or not, are, on the whole, exceptionally 
well-qualified for their positions. One is 
amazed that so many highly trained and 
experienced men and women do remain in 
government service when the financial lures 
of industry are so great. 


This directory should be of interest to 
the general public and to many special 
publics, including those in government service. 


The Insurance Law Section of the New York State Bar Association 


NEW YORK BAR ASSOCIATION MEETS 
| 
} 
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held one afternoon session during the seventy-third annual meeting 
of the association in January. 
sided. 


Thomas Watters, Jr., chairman, pre- 
Robert E. Dineen, State Superintendent of Insurance, and 
Mary H. Donlon, chairman of the State Workmen’s Compensation 
3oard, greeted the members. 


Papers presented at the meeting included “The New York Dis- 
ability Benefits Act,” by Harry G. Waltner, Jr., and “The Future of 
the Loan Receipt in New York,” by Wayne Van Orman, New York 
City. Gerald P. Hayes, president of the Wisconsin State Bar Asso- 
ciation, discussed “The Practical Working of a Comparative Negli- 
gence Statute.’”’ 


The state-wide meeting was held at the House of the Association 
of the Bar of the City of New York, 42 West 44th Street, on January 
27 and 28. 
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'f State Department Rulings 


Mississippi Rules 
on Casualty Insurance Rates 


The January issue of THE INSURANCE LAW 
JOURNAL reported the date of the Mississippi 
ruling as December 5, 1949, instead of 
November 18, 1949, and omitted noting that 
its application is limited to the (a) rates 
below: 

On November 18, 1949, Insurance Com- 
missioner White of Mississippi notified all 
insurers authorized to write casualty insur- 
ance in Mississippi that (a) rates approved 
for use in Mississippi may not be modified 
by the application of any rating plan. He 
declared that it had been brought to his 
attention that (a) rates which had been ap- 
proved by the Insurance Commission had 
been made subject to experience and sched- 
ule rating. These rates, Commissioner 
White stated, are designed to recognize 
situations which are not adaptable to a 
manual rate or for which there is insufficient 
experience for the establishment of a manual 
rate and are, necessarily, judgment rates. 
The rate approved for a risk on such a basis 
should reflect the judgment of the under- 
writer after every element of exposure has 
been considered. Therefore, these rates 
should not be subject to the fluctuations of 
rating plans which theoretically recognize 
past experience or factors which presumably 
might enter into the future experience of the 
risk. Commissioner White said that the 
ruling should not be construed as applying 
to “refer to company for rating” procedures 
which are rated under filings made supple- 
mentary to the manual. 


Arkansas Commissioner 
Will Consider Multiple 
Underwriting Applications 


Many sstates have recently 
multiple-line legislation, and the 


enacted 
Arkansas 


State Department Rulings 





Department of Insurance received numerous 
requests for the same privilege. Examining 
the statutes, Insurance Commissioner Graves 
of Arkansas found that they were not 
specific on the question of multiple-line 
underwriting authority. There were specific 
statutes dealing with the authority of insur- 
ance companies, domestic and foreign, to 
transact the business of fire and allied lines 
of insurance, miscellaneous casualty insur- 
ance and fidelity and surety and workmen’s 
compensation insurance. 

Since in a few cases the privilege had been 
extended in the past, and since the statutes 
did not specifically prohibit the practice, 
Commissioner Graves ruled on January 18, 
that beginning February 1, he would con- 
sider applicants and grant multiple-line under- 
writing authority to companies which, in his 
opinion, had adequate financial structure and 
which made the statutory filings required for 
writing each class of business separately. Fil- 
ing requirements are as follows: 

“T. Certified copy of Articles of Incor- 
poration, or amendment thereto, and Certifi- 
cate of Compliance reflecting multiple-line 
authority in the company’s home state. 

“TI. Bonds: 


“a. Fire and Allied Lines—The depart- 


ment’s fire insurance company’s bond form, 
in the amount of $20,000. 


“bh. Miscellaneous Casualty—A Certificate 
of Deposit showing at least $100,000 on 
deposit with the commissioner of the com- 
pany’s home state for the benefit of policy- 
holders everywhere; or the department’s life 
and casualty insurance company’s bond 
form, in the amount of $20,000. Either one 
of these filings is acceptable for miscel- 
laneous casualty business. 


“ 


c. Fidelity and Surety—In addition to 
all other bonds, the department’s guaranty 
and surety company’s bond form, in the 
amount of $50,000. 
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limited to commercial farmers, numbering 
399. Some of the subjects discussed are: 


picture, kinds and 
and policies carried, 
coverage, use of dividends, 
amount of debt in relation to amount of 
insurance and future insurance plans of 
farm families. 


A “Who's Who” 
in Government Service 


American Men in Government—A_ Bio- 
graphical Dictionary and Directory of Federal 
Officials. Jerome M. Rosow, Editor. Public 
Affairs Press, Washington 8, D. C. 1949. 
472 pages. $7.50. 

For the first time, a complete directory 
is available listing presidential advisors, 
cabinet members, heads of independent 
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NEW YORK BAR ASSOCIATION MEETS 


The Insurance Law Section of the New York State Bar Association 


agencies and establishments, bureau chiefs, 
top-level policy officials and other career 
executives. One of the interesting conclu- 
sions one may draw from a perusal of this 
volume is that our government officials do 
not come from a homogeneous group. In 
fact, socially, economically, and by educa- 
tion, experience and interest they vary 
tremendously. Another conclusion is that 
top government officials, whether we realize 
it or not, are, on the whole, exceptionally 
well-qualified for their positions. One is 
amazed that so many highly trained and 
experienced men and women do remain in 
government service when the financial lures 
of industry are so great. 


This directory should be of interest to 
the general public and to many special 
publics, including those in government service. 
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held one afternoon session during the seventy-third annual meeting 
of the association in January. Thomas Watters, Jr., chairman, pre- 
sided. Robert E. Dineen, State Superintendent of Insurance, and 
Mary H. Donlon, chairman of the State Workmen’s Compensation 
Board, greeted the members. 


Papers presented at the meeting included “The New York Dis- 
ability Benefits Act,” by Harry G. Waltner, Jr., and “The Future of 
the Loan Receipt in New York,” by Wayne Van Orman, New York 
City. Gerald P. Hayes, president of the Wisconsin State Bar Asso- 
ciation, discussed “The Practical Working of a Comparative Negli- 
gence Statute.” ’ 

The state-wide meeting was held at the House of the Association 


of the Bar of the City of New York, 42 West 44th Street, on January 
27 and 28. 
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'f State Department Rulings 


Mississippi Rules 
on Casualty Insurance Rates 


The January issue of THE INSURANCE LAW 
JOURNAL reported the date of the Mississippi 
ruling as December 5, 1949, instead of 
November 18, 1949, and omitted noting that 
its application is limited to the (a) rates 
below: 

On November 18, 1949, Insurance Com- 
missioner White of Mississippi notified all 
insurers authorized to write casualty insur- 
ance in Mississippi that (a) rates approved 
for use in Mississippi may not be modified 
by the application of any rating plan. He 
declared that it had been brought to his 
attention that (a) rates which had been ap- 
proved by the Insurance Commission had 
been made subject to experience and sched- 
ule rating. These rates, Commissioner 
White stated, are designed to recognize 
situations which are not adaptable to a 
manual rate or for which there is insufficient 
experience for the establishment of a manual 
rate and are, necessarily, judgment rates. 
The rate approved for a risk on such a basis 
should reflect the judgment of the under- 
writer after every element of exposure has 
been considered. Therefore, these rates 
should not be subject to the fluctuations of 
rating plans which theoretically recognize 
past experience or factors which presumably 
might enter into the future experience of the 
risk. Commissioner White said that the 
ruling should not be construed as applying 
to “refer to company for rating” procedures 
which are rated under filings made supple- 
mentary to the manual. 


Arkansas Commissioner 
Will Consider Multiple 
Underwriting Applications 


Many states have recently enacted 
multiple-line legislation, and the Arkansas 


State Department Rulings 





Department of Insurance received numerous 
requests for the same privilege. Examining 
the statutes, Insurance Commissioner Graves 
of Arkansas found that they were not 
specific on the question of multiple-line 
underwriting authority. There were specific 
statutes dealing with the authority of insur- 
ance companies, domestic and foreign, to 
transact the business of fire and allied lines 
of insurance, miscellaneous casualty insur- 
ance and fidelity and surety and workmen’s 
compensation insurance. 


Since in a few cases the privilege had been 
extended in the past, and since the statutes 
did not specifically prohibit the practice, 
Commissioner Graves ruled on January 18, 
that beginning February 1, he would con- 
sider applicants and grant multiple-line under- 
writing authority to companies which, in his 
opinion, had adequate financial structure and 
which made the statutory filings required for 
writing each class of business separately. Fil- 
ing requirements are as follows: 

“T. Certified copy of Articles of Incor- 
poration, or amendment thereto, and Certifi- 
cate of Compliance reflecting multiple-line 
authority in the company’s home state. 

“II. Bonds: 


“ 


a. Fire and Allied Lines—The depart- 
ment’s fire insurance company’s bond form, 
in the amount of $20,000. 


“b. Miscellaneous Casualty—A Certificate 

of Deposit showing at least $100,000 on 
deposit with the commissioner of the com- 
pany’s home state for the benefit of policy- 
holders everywhere; or the department’s life 
and casualty insurance company’s bond 
form, in the amount of $20,000. Either one 
of these filings is acceptable for miscel- 
laneous casualty business. 
“c. Fidelity and Surety—In addition to 
all other bonds, the department’s guaranty 
and surety company’s bond form, in the 
amount of $50,000. 
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“Note: 


In lieu of the bonds (described 
in a, b and c above) a deposit of Govern- 
ment securities in like amounts, together 
with our deposit agreement, may be made 
with this department. 

“III. Workmen’s Compensation — To 
qualify for this coverage the company must 
file our application and agreement form, 
together with an initial fee of $500. This is 
not an annual fee and is required only when 


a company first qualifies to write workmen's 
compensation. 

“IV. Rate Filings—Before writing any 
of the above lines, a company must comply 
with Act No. 50 and Act No, 116 of 1947 
which set forth the rate filing requirements 
of this Department with respect to fire and 
allied lines, miscellaneous casualty, fidelity 
and surety and workmen’s compensation 
insurance.” 


= 


INSURING YOUR INSURANCE 


“The life insurance business was founded and has existed on faith in the 
validity of certain economic principles. One of them has been that only 
through investment in productive enterprise could real earning power and 
true prosperity be achieved, and that only through thrift and conservation of 


resources could it be maintained. 


“The trust that our policyholders have in us depends on a confidence that 
when we repay our obligations in dollars, those dollars will have a commen- 
surate exchange value for something else. It is our unwritten, but nevertheless 
moral, obligation to do all we can to repay value with value. 


“ 


But we must now frankly face the fact that our own government has 
become predatory. As long as we had a government which performed the 
functions of protecting us against those who would seek to take our money 
or possessions without compensation, this tendency to take advantage of the 
belongings of others was held in check. But now that our government itself 
has become predatory, a good part of this protection has vanished. 

“If we include the foreign aid grants with the costs of preparation for 
future wars, then almost one-half of our 40-odd billion dollar budget is being 
spent presumably to fight off foreign collectivist threats to our security, our 
liberty and our way of life. And yet a vast part of the rest of it is being spent 
right here at home to promote steps which are leading us inexorably toward 
exactly the same kind of collectivism—the same fallacies, the same delusions. 

“The life insurance companies of America have 78 million policyholders. 
What efforts have we made, let us ask ourselves, to convey to them any idea 
of the damage the something-for-nothing policies of government have done to 
their savings and to their future ? 

“It seems to me that the only hope for our economic salvation must lie 
in a determined expansion of an informational program, 
to start. 


This is a good time 
We must all of us turn salesmen for this, the most important sales 
campaign we have ever conducted. We must be fighters in the most important 
war we have ever fought—a war once again for American independence.” 
Asa V. Call, President, Pacific Mutual Life Insurance Company, and President, 
Life Insurance Association of America. These excerpts are taken from an 
address given by Mr. Call at the association’s annual meeting on December 
15, 1949. 
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'§ = What the Courts Are Doing 





Selected Decisions from All Jurisdictions Involving Negligence (page 137), 
Life, Health and Accident Insurance Contracts (page 145), Fire and 
Casualty Contracts (page 149) and Automobile Policies (page 
151), as Reported by CCH INSURANCE LAW REPORTS 





NEGLIGENCE 


Train Blocking Crossing— 
Fire Apparatus Delayed 


Plaintiffs alleged that defendants’ 
ployees negligently operated a freight train 
across a street blocking city fire 
apparatus from promptly reaching the plain- 
tiffs’ factory and that because of the delay 
the building and its contents were greatly 
damaged by fire. Under certain circum- 
stances, interference with the rights of the 
public to fire protection violates a funda- 
mental social duty and is’ a common-law 
tort. But the duty of a railroad does not 
arise unless it is proved that its operators 
knew of the fire and knew that by operat- 
ing the train over the crossing the work of 
extinguishing the fire would be impeded. 
The switch foreman communicated knowl- 
edge of the fire to the train operators when 
the train was fifteen or twenty car lengths 
south of the crossing, and they immediately 
increased the speed of the train, which was 
fourth over the 


em- 


crossing, 


then more than one cross 
ing. The jury was of the opinion that the 
course the operators pursued cleared the 
crossing more quickly than if they had tried 
to stop and to cut the train at the crossing. 

Moreover, the question of whether block- 
ing of the crossing was the proximate cause 
of any loss was purely speculative and con- 
At most there could have been a 
At what 
precise moment must the firemen have been 


jectural. 
delay of no more than six minutes. 


there to save the property? The fire was 
wholly beyond control two minutes after its 
defendants was 


discovery. Judgment for 


Negligence 


affirmed.—Cottonwood Fibre Company et al 
v. Thompson, Trustee, Missouri Pacific Rail- 
road Company et al. Missouri Supreme 
Court, Division Number One. December 12, 
1949. 17 CCH NeEcLicence Cases 604. 


Defective Merry-Go-Round— 
Res Ipsa Loquitur 

Plaintiff and 
defendant’s merry-go-round. It 
leged that when the merry-go-round 
revolving at a high rate of speed, one of the 


a young child entered upon 
was al- 
was 


fixtures came loose and struck and threw 
plaintiff from the merry-go-round. The 
lower court directed a verdict for defend- 
ant. On appeal, the reviewing court ruled 


that plaintiff was entitled to go to the jury 
under the res ipsa loquitur doctrine All 
of the elements were present. The instru- 
mentality which produced the injury was 
under the sole control and management of 
the defendant. There were facts from 
which the jury could have found that the 
accident would not have occurred had de- 
fendant used ordinary care to maintain the 
merry-go-round in a safe condition, Plain- 
tiff assumed only such risks as were in- 


herent in the amusement, not the risk of 


injury by the proprietor’s negligence. She 
observed the operation of the merry-go- 
round before she entered, and there was 


nothing to indicate to her that it was not in 
a normal working condition. Judgment for 
defendant was reversed and the cause re- 
manded.—Pierce v. The Gooding Amusement 


Company, Inc. Ohio Court of Appeals, 
Franklin County. October 17, 1949. 17 
CCH NEeEcuicence Cases 412. 
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WHAT THE COURTS ARE DOING 


NEGLIGENCE 





Fall on Defective Stairway— 
Necessary Proof 


A visitor to a tenant of defendant was 
found injured on the first-floor landing. 
There were no eyewitnesses to the accident. 
Several days later the visitor’s son-in-law had 
pictures taken of the stairway leading to the 
second floor, which showed two of the steps 
near the top in a bad state of repair due to 
defective treads. However, there was a 
complete absence of testimony as to where 
the visitor fell or what caused her to fall. 
Assuming there was sufficient proof of negli- 
gence on the part of defendant as to the 
maintenance of the stairway, it was still in- 
cumbent upon plaintiff to show by evidence, 
or inferences therefrom, that the particular 
negligence charged was the proximate cause 
of the visitor’s fall. Judgment of nonsuit was 
affirmed.—Tissot, Admx. v. Flasher Realty 
Company. New Jersey Supreme Court. March 
14, 1949. 17 CCH Necticence Cases 406. 


Storekeeper’s Liability— 
Open Stairway in Storage Room 


While waiting for a prescription to be 
filled in defendant’s drug store, plaintiff ob- 
served a person, not an employee of the 
drug store, go to a refrigerator in a small 
storage room adjoining the prescription 
room and get a bottle of cola. Plaintiff went 
to the refrigerator and got a bottle for him- 
self, and upon finishing his beverage at- 
tempted to place the empty bottle on a shelf 
in the storage room near an open stairway 
leading to the basement. In doing so, he 
fell into the open stairway and sustained 
personal injuries. Affirming a judgment of 
nonsuit, the court ruled that the room was 
not open for the accommodation of custo- 
mers and that plaintiff was not an invitee 
therein—Francis v. Cleveland Drug Com- 
pany. North Carolina Supreme Court. 
Filed October 19, 1949, 17 CCH NEGLIGENCE 
Cases 404. 


Independent Contractor's 
Negligence—Employer Not Liable 
Where Danger Unknown 


The defendant laundry converted from 
coal to propane gas for fuel. Prior to 
making the conversion the executive officer 
investigated the safety and efficiency of 
propane gas installations at other industrial 
plants. The gas had been in use but a 
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few days; the installation contractor was 
still supervising the operation, and had not 
billed the laundry, when a disastrous ex- 
plosion occurred. Surrounding property 
owners sued the laundry, contending that 
there is absolute liability on the owner of 
premises for injuries resulting from the escape 
of gas on his premises, whether the owner 
is guilty of negligence or not. Experienced 
investigators attributed the explosion to fail- 
ure of parts of the piping in the side of 
the propane-distributing system. 

It is the general rule that an owner is 
not liable for the negligence of an inde- 
pendent contractor. However, there is a 
well-established exception to this rule in 
instances when the owner’s work is inherently 
or intrinsically dangerous to others. The 
factor determining liability is the employer’s 
knowledge, actual or implied, of the danger- 
ous nature of his operations. Unfamiliarity 
with the dangers of propane gas, a relatively 
new product, was widespread, and facts 
about its use developed by the investigation 
were not available to the laundry before- 
hand. The court held that a standard of 
due care could not be arrived at justly by 
contemplating facts generally unknown at 
the time of the test. Judgment for the 
laundry was affirmed.—Allison et al. v. Ideal 
Laundry and Cleaners et al. South Carolina 
Supreme Court. Filed September 21, 1949. 
17 CCH NEGLIGENCE CAsEs 557, 


Airline Is Not An Insurer 
for Crash Victims 


All passengers were killed when an air- 
plane crashed into pine trees near Florence, 
South Carolina. The New York representa- 
tive of one of the victims, in a wrongful 
death action, claimed that South Carolina 
law created a presumption of negligence 
against the passenger carrier and that de- 
fendant’s failure to rebut this presumption 
by affirmative proof of the nonnegligent cause 
of the accident entitled plaintiff to a directed 
verdict. Such a ruling, the United States 
Court of Appeals for the Second Circuit 
declared, would make the liability of an 
airline that of an insurer. Whether or not 
that would be desirable social policy, it was 
not the present law of either South Carolina 
or New York. There is such a presumption 
against a carrier, but it is used only to 
permit a plaintiff to go to the jury, not 
as a basis for a directed verdict in his 
favor. 
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WHAT THE .COURTS ARE DOING 


NEGLIGENCE 


TT EE TS NT LT RS SSS eR AR A 


Plaintiff based. his case substantially on 
the circumstances of the crash, stressing 
particularly the fact that the altitude of 
the plane was far under the minimum height 
required by the air traftic rules of the Civil 
Aeronautics Board. Defendant proved that 
the plane had been properly inspected, that 
the pilot was competent and that for some 
unknown reason after passing Florence on 
his flight north the pilot had radioed for 
permission to turn back and land there. 
The circumstances suggested that the pilot 
was presented with an emergency of such 
a nature that he felt he must turn back 
for an immediate unscheduled landing and 
that the low flight was the result, not of 
a voluntary violation of air traffic rules, but 
of some engine trouble which did not permit 
him to make the airport for which he was 
striving. 

“Air transportation,” the court concluded, 
“fs not such that the jury can be 
denied the right to make an inference of a 
crash due to mechanical failures which could 
be neither guarded against by the most ex- 
tensive inspection nor avoided by a careful 
pilot.” Judgment for the airlines was af- 
firmed.—Johnson, Admr. v. Eastern Air Lines, 
Inc. United States Court of Appeals for 
the Second Circuit. October 28, 1949. 17 
CCH NEGLIGENCE Cases 523. 


Ice Skaters Assume Risk of Collisions 


Falling and colliding with other skaters 
is not an extraordinary occurrence for those 
indulging in that form of exercise. One 
who skates assumes the risks, and the pro- 
prietor of a skating rink is not liable for 
acts of third persons that bring about such 
mishaps unless he fails to use ordinary care 
to protect his patrons. While plaintiff was 
skating at defendant’s rink, “a boy bumped 
into her” and caused her to fall on her 
wrist. She saw the boy for the first time 
just after the accident, and the only wit- 
ness who had noticed him before the colli- 
sion was attracted to him not by his conduct 
but because he was wearing striped pants 
which the witness did not like. Defendant 
did not fail to exercise the required degree 
of care unless it knew or by the exercise 
of ordinary care should have known that 
the third person was acting in a manner 
likely to cause harm to others. Since there 
was no proof that defendant knew of any 
dangerous conduct or that there was any 
dangerous conduct, the trial court properly 


Negligence 


directed a verdict for defendant. Judg- 
ment for defendant was affirmed.—Reay v. Re- 
organization Investment Company. St. Louis 
Court of Appeals, Missouri. Filed Novem- 
ber 15, 1949. 17 CCH NEGLIGENCE CaSEs 538, 


No Duty to Warn Air Trespasser 
of Wires 


Plaintiffs sought recovery for the death 
of a passenger and for property damage 
resulting from a collision of their airplane 
with high-power wires maintained bv de- 
fendant utility on its own property adjacent 
to an airfield. Defendants 
with negligence in failing to display signs 
warning of the danger of the wires. The 
court was of the opinion that the complaint 
failed to state facts sufficient to constitute 
a cause of action based on prescriptive title 
to the air above defendant’s land. The air 
space to an elevation of twenty-six feet 
above the ground was reasonably and bene- 
ficially used for the enjoyment of the owners’ 
property rights, and plaintiffs were tres- 
passers thereon at the time of the accident. 
Since plaintiffs were trespassers, defendants 
owed them no duty to warn them of the 
danger of the wires. The demurrers were 
properly sustained.—Strother et al. v. Pacific 
Gas and Electric Company et al. California 
District Court of Appeal, Third District. 
November 7, 1949. 17 CCH NEGLIGENCE 
CASEs 633. 


were charged 


Snow and Ice Mounds at Curb— 
No Municipal Liability 


Plaintiff lived in a house in the middle of 
the block. She wished to visit a neighbor 
directly across the street, but instead of 
walking along the cleared portion of the 
sidewalk to the cleaned crosswalk at the 
corner, she climbed over mounds of snow 
and ice at the curbs. In returning by this 
route she slipped while stepping off the 
mound to the sidewalk. The city snow 
plow had cast snow upon the edge of the 
ten-foot sidewalks on both sides of the 
street, where it remained for a period of 
two weeks during a time of low temperatures. 
The fact that plaintiff was injured in climb- 
ing over the mound of snow and ice did not 
prove, or tend to prove, that the municipality 
was guilty of wrongdoing or a breach of 
duty, since it appeared that the remainder 
of the sidewalks and the crosswalks were 
clear of snow. Judgment for plaintiff was 
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WHAT THE COURTS ARE DOING 


NEGLIGENCE 





reversed and the complaint dismissed.—Bor- 
kowski et al. v. City of New York. New 
York Supreme Court, Appellate Division, 
Second Judicial Department. November 14, 
1949. 17 CCH NEGLIGENCE CAseEs 530. 


No Punitive Damages 
for Mouse Being in Bottle 


Plaintiff became ill after drinking a bottled 
beverage containing a mouse. She sued the 
bottler, claiming that she had suffered ex- 
treme physical and mental anguish and had 
required constant medical care. The jury 
returned a verdict for plaintiff in the sum 
of $900 actual damages and $900 punitive 
damages. The trial court sustained defénd- 
ant’s motion for a new trial on the ground 
that there was insufficient evidence to justify 
submitting the question of punitive damages 
to the jury, and plaintiff appealed. Punitive 
damages are assessable, the court held, only 
when there is evidence that the defendant 
acted maliciously or with wanton disregard 
of the rights of others. The court was of 
the opinion that defendant was not guilty 
of a wrongful act, intentionally done, even 
if it did put a cap on a bottle containing 
a mouse. It was not done with malice 
aforethought; therefore, defendant was not 
liable for punitive damages.—Crews v. Sikes- 
ton Coca-Cola Bottling Company.  Spring- 
field Court of Appeals, Missouri. December 
30, 1949. 17 CCH NEGLIGENCE CAsEs 666. 


Chain of Causation— 
Probability As Well As Possibility 
Must Be Shown 


Plaintiff attended a christening party at 
a public hall. Several hours after the party 
had been in progress, a barrel of beer ex- 
ploded, resulting in severe injury to plain- 
tiff’s face and eye. Suit was brought against 
the brewer and the distributor. The case 
was not tried on the res ipsa loquitur doc- 
trine for the reason that both the barrel 
and the pump equipment were not in the 
exclusive control of either of the defendants 
for some six hours prior to the explosion. 
The court was of the opinion that the jury 
ignored the question of cause and found 
ior plaintiff simply because an unexplained 
accident occurred. Proximate cause means 
that there must be no other culpable and 
efficient agency intervening between a de- 
fendant’s dereliction and the injury. As to 


either or both defendants, there were obvious 
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missing links in the chain of causation. As 
to the brewer, while there was proof that 
the barrel head was partially decayed, that 
inspection of re-used barrels was merely 
visual without any tests as to pressure and 
that deterioration inside a barrel could not 
be discovered by such inspection, no reason- 
able inference could be drawn that any of 
these facts or omissions was the proximate 
cause of the explosion. As to the distributor, 
plaintiff failed to sustain the burden of 
proving that the negligent introduction of 
gas into the keg or the failure of such 
equipment solely or concurrently was the 
proximate cause of the explosion. The jury 
was left to speculate and deal in possibilities 
rather than probabilities in order to hold de- 
fendants liable. When the evidence is circum- 
stantial, plaintiff must show not a possibility 
only, but a probability that the injury re- 
sulted from defendants’ negligence. Judg- 
ment for plaintiff was reversed and a venire 
de novo awarded.—Woschenko v. C. Schmidt 
& Sons, Inc., et al. New Jersey Supreme 
Court. Filed May 16, 1949. 17 CCH NEGLI- 
GENCE Cases 677. 


Foreseeability of Trespasser’s Act 


The government’s agents at Fort Riley 
Military Reservation had entered into a con- 
tract for the cutting and removal of hay 
from a part of the reservation which had 
been used as a target range during the war. 
Plaintiff's husband, one of the workmen, 
found some unexploded bazooka shells 
and, believing them to be harmless, took 
them to his home as souvenirs. While his 
eight children were playing with the shells, 
one of them exploded, killing three children 
and seriously injuring the other five. The 
complaint charged the government with negli- 
gence in permitting the shells to remain on 
the ground without warning to the contrac- 
tors or their employees. The court was of 
the opinion that it was not within the 
range of reasonable expectation of the gov-- 
ernment to anticipate that the father, whose 
right on the premises was limited to cutting 
hay, would become a trespasser and remove 
property to which he had no right. His 
unlawful act was an independent intervening 
act which was the proximate cause of the in- 
jury. Judgment for defendant was affirmed.— 
Schmidt, Admx., etc. v. United States of 
America. United States Court of Appeals 
for the Tenth Circuit. January 3, 1950. 
17 CCH NEGLIGENCE CAsEs 703. 
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WHAT THE COURTS ARE DOING 


NEGLIGENCE 





School Not Liable 
for Student Beautician’s Work— 
Risk Assumed by Patron 


In order that the students at defendant’s 
beauty culture school might receive practical 
experience, they were permitted to serve the 
public before they were licensed. The prices 
charged were limited to the cost of ma- 
terials and were regulated by the State 
Board of Barber and Beautician Examiners. 
A board regulation prohibited a registered 
beautician from rendering regular operator 
services in the schools and limited their 
services to those incident to and for the 
purposes of instruction. The board also 
required signs to be displayed informing 
the public that the work done was that of 
students exclusively. Plaintiff received a 
severe head burn while having a permanent 
wave by a student operator. Alleging that 
the operation was negligently performed, 
plaintiff contended that since the student 
was under the control of the operator of 
the school, he was a servant of the operator 
and that liability should attach. 
ruled to the contrary. Since the students’ 
services did not result in the pecuniary 
gain of the school, it was not liable for the 
negligence of its students. Furthermore, 
having assumed the risk of a student oper- 
ator’s inexperience, the patron could not 
impose liability on another. Judgment for 


The court 


plaintiff was reversed.—Waall v, Gill. Ken- 
tucky Court of Appeals. November 29, 


1949. 17 CCH NEGLIicENce CAseEs 701. 


Employer's Duty 
to Emergency Employee 


In delivering a trunk to plaintiff, defend- 
ant express agency’s driver asked plaintiff's 
assistance in unloading. In doing so, plain- 
tiff was thrown to the ground by the 
weight of the trunk and suffered severe 
injuries. The court held that plaintiff was 
an emergency employee of the defendant. 
But the only allegation of negligence upon 
which liability could possibly be predicated 
was that defendant was negligent in failing 
to furnish a sufficient number of employees 
to unload the trunk. The court was of 
that common knowledge of 
man’s physical powers compelled the con- 
clusion that 230 pounds was not a great 
weight for two men to carry. That con- 
clusion was fortified by the fact that after 


the opinion 


Negligence 


the accident, the driver of the truck and 
plaintiff's brother-in-law immediately and 
without incident moved the trunk to its 
storage place. Summary judgment for de- 
fendant was affirmed.—Harris v. Railway 
Express Agency, Inc. United States Court 
of Appeals for the Tenth Circuit. November 
7, 1949. 17 CCH NEGLIGENCE CAsEs 659. 


Crop Damage—Knowledge 
of Drifting Power of Chemical Dust 


Defendant, a rice farmer, had his crop 
sprayed by airplane with 2,4-D chemical 
dust, part of which drifted to plaintiff's 
farm, a mile or more away, damaging his 
cotton crop. It was settled by the decision 
in Chapman Chemical Company v. Taylor 
(INSURANCE LAw JouRNAL, October, 1949, 
p. 773) that one who uses a dust of this 
kind is not liable to his neighbor in every 
case; negligence must be shown. In the 
Taylor case, the user of the dust was not 
shown to have had notice of its remarkable 
drifting power. He had consulted one versed 
in such matters and had been told that the 
chemical was all right. But in this case, 
another rice farmer in the area had used 
the dust two weeks before with damaging 
results, and this incident was a matter of 
general knowledge in the vicinity. 
county agricultural agent had 
able information on the subject, which plain- 
tiff could have obtained for the asking. 
The court was of the opinion that the evi- 
dence was sufficient to make the issue of 
negligence a matter for the jury and that 
defendant was not entitled to a directed 


The 
consider- 


verdict. Judgment for plaintiff was affirmed. 
—Burns v. Vaughan. Arkansas Supreme 
Court. November 21, 1949. 17 CCH Nectt- 


GENCE CASEs 652. 


Baseball Fan Assumes Risk 


A spectator in defendant’s grandstand was 
struck by a wild ball during the warm-up 
period immediately preceding the baseball 
game. The petition alleged that defendant 
was negligent in not erecting a wire screen 
or other protection. The trial court sus- 
tained the general demurrer, and the re- 
viewing court affirmed, declaring that a 
baseball fan who chooses or accepts a seat in 
a portion of the grandstand which his own 
observation will readily inform him is un- 
protected voluntarily assumes the risks, since 
he is presumed to know that wild balls 
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may land in the grandstand or other un- 
protected areas. The petition did not allege 
that plaintiff had no choice but to sit in an 
unprotected area or that he attempted to 
find a protected area and was unable to do 
so.—Hunt v. Thomasville Baseball Company. 
Georgia Court of Appeals. December 5, 1949. 
17 CCH NEGLIGENCE CAseEs 702. 


Parking Lots—Degree of 
Darkness—Pedestrian Assumes Risk 


Defendant maintained a parking lot next 
to its theatre for use of its patrons and 
maintained a floodlight on the side of the 
building to illuminate the lot at night. There 
was also a light over an emergency exit 
door at the rear of the theatre. A paved 
ramp furnished egress from the exit, and 
lateral support of the parking lot along the 
sunken ramp was afforded by a retaining 
wall. Mistaking the top of the wall of the 
ramp for the curb of a sidewalk, plaintiff 
wife stepped upon the wall and fell into 
the ramp. Neither defendant’s floodlight 
nor the light over the emergency exit was 
lighted, but street lights at both ends of 
the block furnished enough illumination to 
permit one to walk through the lot. De- 
fendant argued that there was either insuffi- 
cient light for plaintiff to observe the actual 
condition, in which event she assumed the 
risk, or insufficient light for her to see the 
true situation, in which event she was negli- 
gent as a matter of law in stepping forward 
when she could not see what lay before her. 

What were the controlling factors in de- 
termining contributory negligence in acci- 
dent cases of this nature? The court held 
that the determinatives were the degree of 
darkness and the justification for the in- 
jured person’s presence in the place of danger. 
Although one must under all circumstances 
use his senses, if one is misled by shadows, 
the question of contributory negligence is 
for the jury. The jury was warranted in 
finding that although the light was suffi- 
cient to enable plaintiff wife to see, it was 
dim as to deceive her into mis- 
taking the top of the wall for the curb of 
a sidewalk. Judgments for plaintiffs were af- 
firmed.—Falen et ux. v. Monessen Amusement 
Company. Pennsylvania Supreme Court, 
Western District. Filed November 14, 1949, 
17 CCH Necwicence Cases 532. 

In another case involving parking lots, 
plaintiff parked his car on the concrete park- 
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also so 


ing strip in front of defendant’s grocery store. 
The strip was slippery because of an accumula- 
tion of snow, ice and slush. Plaintiff fell, 
arose, started toward the store and fell again, 
breaking his ankle. In West Virginia, a 
person who uses a walkway knowing that 
it is slippery or dangerous is deemed guilty 
of contributory negligence and assumption 
of risk. When plaintiff fell the first time 
he had notice of the slippery condition, but 
in spite of that warning he continued. In 
doing so, he was guilty of contributory 
negligence and assumed the risk. Judgment 
was entered for defendant.—Wallace v. Great 
Atlantic & Pacific Tea Company. United 
States District Court, Northern District of 
West Virginia. August 29, 1949. 17 CCH 
NEGLIGENCE CASES 683. 


Malpractice—Extraction and 
Acute Trench Mouth— 
Needle Left in Patient 


“The distinction between improper treat- 
ment and negligent treatment is not as 
broad as it is vital.” Improper treatment 
may be due to an error in judgment of 
a skilled dentist and not constitute negligent 
treatment. The issue in this action was 
whether the court could hold, as a matter 
of law, that defendant was guilty of nothing 
more than an error of judgment or whether 
that question should have been submitted 
to the jury, as was done by the trial judge. 
Plaintiff claimed that defendant dentist was 
negligent in extracting two of her teeth at 
a time when she was suffering from an 
acute trench-mouth infection with the re- 
sult that her inferior dental nerve was de- 
stroyed and she lost sensation in her right 
lower lip and jaw. It was her contention 
that the infection should have been treated 
prior to the resort to surgery and that the ex- 
traction caused its spread. Defendant, on 
the other hand, contended that the infection 
was not acute and that in view of the 
abscessed condition of the teeth and the 
intense pain from which plaintiff was suffer- 
ing, immediate extraction was imperative. 

Of the four experts who testified, only 
one claimed that it was ever good practice 
to extract a tooth in the presence of acute 
trench mouth. 
standard dental authorities and current prac- 
tice did not approve extraction of an ab- 
tooth in the acute 


There was evidence that the 


scessed presence of 


trench mouth unless that is the only means 
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of giving the patient relief from pain. 
Whether relief could have afforded 
other than by extraction was a disputed 


question and was for the jury’s determina- 


been 


tion. The order setting aside the judgment 
was reversed and the cause remanded 
with directions to reinstate judgment on 


the verdict for plaintiff.—Malila v. Meacham 
Oregon Supreme Court. November 15, 1949 
17 CCH NEecticence Cases 667. 

Another malpractice action involved the 
res ipsa loquitur doctrine. Plaintiff brought 
suit for damages based upon the negligence 
of a surgeon in leaving a needle in her 
abdomen during an appendectomy. The 
questions for decision were whether plain- 
tiff had offered evidence of circumstances 
from which the jury might conclude that 
the needle entered her body during the 
operation; whether the circumstances offered 
by defendant were sufficient, as a matter 
of law, to dissipate the inferences flowing 
from these circumstances; and whether de- 
fendant had overcome the inferences of 
negligence arising under the res ipsa loquitur 
doctrine. Plaintiff had no previous trouble 
such as might be caused by a foreign 
body. Immediately after the operation she 
suffered a pricking pain in the operative 
region. Subsequent examination revealed 
the needle in the peritoneal cavity, and the 
probabilities were that it had entered during 
the operation. Upholding the verdict for 
plaintiff, the reviewing court held that the 
res ipsa loquitur doctrine applied and _ that 
the explanations showing that the injury 
might have occurred from some other cause 
not attributable to defendant’s negligence 
were not sufficient to take the case from 
the jury. Judgment for plaintiff was af- 
firmed.—Ely v Tennessee Court 
of Appeals, Eastern Section. Filed Novem- 


ber 14, 1949. 17 CCH NeEGuicence Cases 526. 


Johnson 


Landlord—tTacit Assent to Use of 
Tenant's Licensed Property Implies 
No Invitation—Obligation to Repair 


Plaintiff was employed by the owners of 
a three-story tenement house as an odd-job 
and cleaning man. After washing the back 
stairway, he went out one of the 
piazzas to dump a pail of dirty water over 
the railing. The railing collapsed, and plain- 
tiff fell to the yard below. Plaintiff claimed 
that he had notified defendants of the de- 
fective condition of the railing and that they 


onto 


Negligence 


had assured him they would have it fixed. 
It was necessary that plaintiff show that 
his injury was the result of some undis- 
charged duty that defendants owed to him. 
Plaintiff's presence on the piazza was not 
incidental to his employment. He was hired 
to wash the back stairs, and there was no 
invitation, express or implied, by defendants 
to permit use of the porch. At best, plain- 
tiff was a licensee, and promise to repair 
was gratuitous and nonperformance created 
no liability on the part of defendants. De- 
fendants’ acquiescence in plaintiff’s use of 
the piazza did not impose liability because 
the piazza was in the exclusive control of 
one of the tenants, and defendants had no 
right to invite or permit plaintiff to use it 
for any purpose. An invitation may not 
be implied from mere tacit assent to use. 
It was error to deny defendants’ motion 


for a directed verdict—Buckner v. Sugar- 
man et al. Massachusetts Supreme Judicial 
Court. Suffolk. December 2, 1949. 17 CCH 


646. 

On the point of obligation to repair is 
the case of Luedtke v. Phillips et al., Virginia 
Supreme Court of Appeals, November 21, 
1949, 17 CCH Necticence Cases 546. A 
kitchen wall cabinet fell and struck plain- 
tiff, a tenant in defendant’s apartment 
building. Under the terms of the lease 
plaintiff had agreed to assume all risks to 
person or property resulting from latent or 
patent defects in the premises. whether 
known to the landlord or not. Defendant 
under no contractual obligation to 
make repairs. After a plumber had installed 
the cabinet, defendant examined the work- 
manship, which appeared satisfactory to 
him. When a landlord is under no implied 
obligation as to the condition of the premises 
“or the repair of defects, in the absence of 
willful wrong, fraud or a warranty or con- 
tract concerning repairs or the 
of the premises, 


NEGLIGENCE CASES 


was 


condition 
he is not responsible to 
a tenant for injuries caused by defects in 
the premises. Plaintiff had a better oppor- 
tunity than defendant to learn that the 
cabinet was not fastened securely enough 
to the wall to hold the dishes that she 
had placed in it. Judgment for the landlord 
was affirmed. 


Contributory Negligence— 
Alighting from Moving Train 


When the station was announced, and 
while the train was still in motion, plaintiff 
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arose from her seat and fell in line behind 
two tall men who preceded her through the 
vestibule. She was encumbered with a num- 
ber of books, including large musical publica- 
tions, which so restricted her vision that 
she could see only the shoulders of the man 
in front of her. The two men who preceded 
her stepped out of the car onto the station 
platform, which was on the 
the train platform. 


same level as 
Plaintiff followed, un- 
aware that the train was still in motion, 
and as she stepped onto the platform, she 
fell, sustaining a fracture of the neck of her 
left femur. Plaintiff argued that the open 
door was an invitation to her which excused 
her negligence in alighting and which war- 
ranted an inference of 
part of defendant. Dismissing the complaint, 
the court held that plaintiff was contribu- 
torily negligent in alighting while encum 
bered with parcels which obstructed her 
Had she observed the passing pano- 
rama of the station platfrom, and had she 
not been so encumbered, she could have 
stepped in safety to the station platform 
which was level with the train platform. 
—Small v. Pennsylvania Railroad Company 
United States District Court, Southern Dis- 
trict of New York. December 29, 1949, 17 
CCH NEGLIGENCE CASEs 680 


negligence on the 


vision 


Passenger on Running Board— 
Supervisory Duty 
of Streetcar Conductor 


\ high school football game was played 
at Yale Bowl in New Haven, Connecticut, 
on Thanksgiving morning. Defendant pro- 
vided open trolley cars to transport specta- 
tors to and from the game. On the way 
home, plaintiff and his companion, unable 
to find seats, stood on the upper running 
board, holding onto vertical handrails. Some 
of the young passengers, exuberant over 
the victory of their team, commenced to 
sing, cheer, wave school banners and _ in- 
dulge in good-natured jostling. During the 
course of this demonstration, plaintiff was 
jostled, lost his footing and either fell or 
jumped to the street. 
of defendant’s negligence was its failure to 


The sole allegation 
supervise the passengers. Affirming a judg 
ment for defendant, the court held that 
neither the motorman nor conductor had 
the opportunity or means to restrain the 
enthusiastic outburst in the short distance 
the car had traveled before plaintiff was in- 
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jured. Whether defendant met the standard 
of care required was a question of fact. 
—Krentzman v. The Connecticut Company 
Connecticut Supreme Court of Errors. Filed 
December 13, 1949. 17 CCH NEGLIGENCE 
CASES 699, 


Conductor Had Knowledge 
of Trespassing 


When the owner or operator of an in- 
strumentality is put on guard as to the 
presence of a trespasser, the latter immedi- 
ately acquires the right to proper protection 
under the circumstances. 

Paul Cheslock lived in the small mining 
community of Meadowlands, and his rear 
lot abutted on defendant street railway’s 
right-of-way. Cheslock left his home to 
go to the village store for some ice cream, 
but did not return. His wife found him 
lying unconscious near defendant’s tracks. 
Plaintiff's witness, who was seated directly 
behind the motoman, testified that as the 
streetcar approached the Cheslock property, 
he saw a man lying outside of one of the 
rails. It was 7:30 o’clock in the evening, 
still davlight and visibility was good 
While the trolley was still some 200 or 
225 feet away, the witness yelled a warn 
ing to the motorman, who did not look up 
immediately, as he was engaged in tearing 
up tickets and putting money in the changer. 
After passing the place where the man had 
been lying, the motorman decreased the 
speed of the car and, when it had almost 
come to a stop, turned and asked the passen- 
gers whether they had seen anyone along 
the tracks. 

For a period of over thirty years residents 
of the settlement had used the right-of-way 
in the vicinity of Cheslock’s property as 
a means of going to and from the village 
store. The evidence justified a finding that 
the motorman, who had traveled the line 
for many years, knew, or should have known, 
the villagers’ custom. The question of de 
fendant’s negligence was properly a matter 
for the jury on the theory of the motor- 
man’s notice, actual or constructive, of the 
presence of a man lying along the tracks. 
Judgment for plaintiff was affirmed.—Ches 
lock v. Pittsburgh Railways Company. Penn 
sylvania Supreme Court, Western District. 
Filed November 14, 1949. 17 CCH Nec- 
LIGENCE Cases 554. 
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LIFE—Selected Decisions from All Jurisdictions Involving the Construction 
of Life, Health and Accident Insurance Contracts as Reported 
by CCH LIFE INSURANCE REPORTS 





Change of Beneficiary— 
Mental Competency of Insured 


The question before the court was whether 
the insured was mentally competent at the 
time he changed the beneficiary of his life 
insurance policy from his wife to his “friend 
and benefactor, Minnie Blair.” The insured 
and his wife had lived together for nearly 
forty years and had raised a family of four 
children. After the insured discovered that 
he was the victim of an incurable disease, 
he became convinced that his wife was his 
worst enemy and that she was trying to 
poison him so that she could obtain his in- 
surance. He had suffered serious financial 
loss which was a source of great humiliation 
to him. The insured used Minnie Blair’s 
apartment without paying rent, kept her books 
and transacted business with her customers, 
and she took care of him shortly before his 
death. There was no actual evidence of un- 
due influence. The court was of the opinion 
that the insured’s action in changing his 
beneficiary to another woman found no sup- 
port in human experience, and that while the 
insured was perfectly sane on most subjects, 
he was a paranoiac and absolutely insane in 
thinking that his wife was persecuting him 
and attempting to poison him. Judgment 
for the wife was affirmed.—National Life In- 
surance Company, Interpleader, Quisenberry 
et al. v. Blair. Springfield Court of Appeals, 
Missouri. December 20, 1949. 14 CCH 
Lire Cases 68. 


Lapsed NSLI Proceeds— 
Use of Unpaid Dividends 


The insured under two certificates of level- 
premium-term National Service Life Insur- 
ance died in August, 1948. It was alleged 
that when he made the last premium pay- 
ments on March 31, 1947, the certificates 
carried both an individual reserve and a 
general reserve, unearned premiums and a 
divisible surplus which were more than suffi- 
cient to pay any unpaid premiums to a date 
beyond the insured’s death. Plaintiff argued 
that the government, in failing to use these 
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funds, waived the payment of any premium 
after March 31, 1947, and was estopped to 
that the insurance was in full force 
and effect on the date of the insured’s death. 
A regulation issued pursuant to the National 
Service Life Insurance Act provided that 
unpaid dividends might not be applied to 
premiums except upon the insured’s written 
request, made while the policy was in 
force. The insured had neither paid his 
premiums due nor made a written request 
prior to the lapse of his insurance and his 
death. However, in order that the veteran’s 
rights might be fully protected, the court 
withheld dismissal of the complaint for a 
period of thirty days in order to give both 
sides an opportunity to submit evidence that 
there had or had not been a recent ruling 
by the Administrator of Veterans Affairs 
showing a different application or avail- 
ability of such portion of the fund to the 
payment of the unpaid premiums than that 
already determined by the government.— 
Weiss v. United States. United States Dis- 
trict Court, Eastern District of New York. 
December 5, 1949. 14 CCH Lire Cases 59. 


deny 


Accident or Pre-existing Disease? — 
Credibility of Evidence 


The question for jury determination was 
whether the insured’s death resulted from 
an accident within the meaning of his in- 
surance policy. Plaintiff's medical expert 
testified that in his opinion as a result of 
the accident the insured suffered a throm- 
bosis, which caused dilatation of the heart 
and eventually resulted in death. He ad- 
mitted that any clinical diagnosis should be 
considered tentative and that an autopsy 
was necessary to confirm a diagnosis. One 
of the doctors participating in the autopsy 
testified that it revealed a marked coronary 
occlusion as the cause of death. Instead of 
the left coronary artery being able to re- 
ceive a probe the size of an ordinary lead 
pencil, it was so constructed that not even a 
probe the size of a pencil lead could be in- 
serted. This witness also testified to a 
slight enlargement or hypertrophy of the 
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heart, but not enough to amount to dilatation 
and stated that the occlusion was due to a 
coronary sclerosis existing for a period of 
years. He said nothing, however, about 
finding any evidence of a thrombosis. Thus 
it appeared that the absolute diagnosis after 
autopsy revealed no factual basis for the 
tentative determinations of thrombosis and 
dilatation of the heart in the clinical diag- 
nosis on which plaintiff's medical expert 
based his opinion. The court was of the 
opinion that the jury’s verdict in favor of 
plaintiff was against the weight of the credi- 
ble evidence. Judgment for plaintiff was 
reversed and a new trial granted.—K/Jeinman 
v. Metropolitan Life Insurance Company. New 
York Supreme Court, Appellate Division, 
First Department. December 12, 1949. 14 
CCH Lire Cases 61. 


Change of Beneficiary Mentioned— 
No Action Taken 


Whether the deceased soldier effected a 
change of beneficiary from his mother to 
his wife was the question before the court. 
Shortly after his marriage the insured desig- 
nated his wife as recipient of his gratuity 
pay and had a dependency allotment entered 
in her favor. He also wrote her several 
letters in which he told her that he had 
made his insurance payable to her, but no 

* such request was ever received by the Vet- 
Administration. The letters written 
to the soldier’s wife were not written under 
battle conditions. The insured had at least 
eight months before leaving the country to 
make the change, but failed to do so. A 
mere intent to change a beneficiary is not 
enough. A mere statement, oral or written, 
that such a change has been made is insuff- 
cient unless followed by appropriate affirm- 
ative action. The court was of the opinion 
that there was insufficient proof of the in- 
tent and no proof at all of any affirmative 
action. Judgment for the wife was reversed. 
—Butler v. Butler et al. United States Court 
of Appeals for the Fifth Circuit. November 
8, 1949. 14 CCH Lire Cases 1. 


erans 


Prior Medical History Concealed— 
Legal Fraud 

The insured died in January, 1948, from a 
cerebral concussion caused by a fall. The 
insurer denied liability on the ground that 
the policy was void because its issuance had 
been induced by misrepresentation and con- 
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cealment, in the application, of material facts 
concerning prior medical history. The in- 
sured had stated that he had consulted one 
doctor six years previously and that an X- 
ray of his gastrointestinal tract revealed di- 
verticuli; that he had taken metamucil regu- 
larly and had been free from gastrointestinal 
symptoms for the last six years; and that he 
had not been restricted as to diet. However, 
hospital records revealed that the insured’s 
medical history was considerably more seri- 
ous than the application indicated. In 1936 
the insured suffered a severe loss of blood 
from hemorrhages of the gastrointestinal 
tract and was confined to a hospital for thir- 
teen days. His attending physician testified 
that the insured was suffering from an acute 
case of secondary anemia. occasioned by 
hemorrhage and that treatment consisted of 
a blood transfusion and a milk diet. His 
diagnosis was that the patient had a duo- 
denal ulcer, but an X-ray revealed only 
diverticuli. In 1937 or 1938 the insured con- 
sulted another doctor about a digestive ail- 
ment. The symptoms consisted of gas and 
pain in the abdomen, but no bleeding was 
present. The diagnosis was diverticuli. In 
1944 the insured suffered a recurrence of 
bowel hemorrhages and was confined to a 
hospital for seven days and received trans 
fusions, 

The court was convinced that despite the 
insured’s disclosure of the existence of the 
diverticuli, his failure to disclose the serious 
hemorrhages, coupled with the affirmative 
declaration that he had been free from gas- 
trointestinal symtoms for the previous six 
Years and his nondisclosure of the 1944 hos- 
pitalization and treatment constituted a 
concealment or misrepresentation of material 
facts which were presumably within his 
knowledge. Under Arizona law, this amounted 
to legal fraud sufficient to invalidate the 
policy. Judgment for plaintiff was reversed. 
—Mutual Life Insurance Company of New 
York v. Morairty. United States Court of 
Appeals for the Ninth Circuit. December 
13, 1949, 14 CCH Lire CAses 72. 


Canceling Group Policy— 
Notice to Employer Suffices 


The insured under a group life insurance 
certificate became ill on December 14, 1942, 
his last day of active service for his em- 
ployer, and was totally incapacitated until 
his death on May 21, 1943, resulting from 


coronary occlusion. The employer’s rec- 
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ords showed that the insured continued to 
be considered an employee until the date 
of his death. The employer paid the pre- 
miums on the insured’s certificate until 
March 1, 1943, at which time the insurer 
notified it that it was canceling the group 
policy. The beneficiary argued that cancel- 
ation of the group policy without prior 
notice to the employee did not have the 
effect of canceling the employee’s certifi- 
Under the terms of the group policy 
the insured was not entitled to extended 
insurance, since the extension o€ death-bene- 
fit clause applied only to employees under 
sixty years of age, and the insured was over 
that age when he received his certificate. 
He was not entitled to a converted policy, 
since his employment had not been ter- 
minated or his insurance extended under the 
extension of death benefit clause, either one 
of which conditions would have had to pre- 
vail in order for him to qualify. Not only 
was the group policy canceled in accord- 
ance with the policy requirements, but a 
notice to the employee of intended cancela- 
tion would have been of no benefit to him, 
since his heart ailment would have prevented 
him from obtaining similar insurance else- 
where. Judgment for the insurer was 
affirmed.—Satz v. The Prudential Insurance 
Company of America. St. Louis Court of 
Appeals, Missouri. Filed December 20, 
1949. 14 CCH Lire Cases 62. 


cate. 


Due Proof Waived 
by Consistent Denial of Liability 


In June, 1934, plaintiff filed due proof that 
he was totally and permanently disabled. 
He received disability benefits until May, 
1939, when the insurer claimed that plaintiff 
was no longer totally and permanently dis- 


abled. Plaintiff then resumed premium pay- 
ments under protest. Subsequently, the 
insurer successfully defended an action 
brought by plaintiff in Pennsylvania. This 


was followed by a section action in Penn- 
sylvania in which defendant denied that 
plaintiff was totally and permanently dis- 
abled. Prior to the present litigation, de- 
fendant’s investigators trailed and _ took 
moving pictures of plaintiff for a period of 
four days. The history of the entire trans- 
action indicated clearly that defendant was 
at all times that plaintiff was still 
totally disabled and knew 
the basis of the claim; yet it consistently 
denied liability. 


aware 


claiming to be 


The court was of the opin- 
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ion that it would have been futile for plain- 
tiff to have filed other or additional proof 
and that the lower court erred in holding, 
as a matter of law, that plaintiff failed to 
prove compliance with the “due proof” re- 
quirements of the policy. Judgment of non- 
suit was reversed and the cause remanded. 
—Cobb v. Mutual Life Insurance Company of 
New York. New York Supreme Court, Ap- 
pellate Division, Fourth Department. Oc- 
tober 6, 1949. 14 CCH Lire CAses 96. 


Salary Deduction Order Serves 
as First Premium Payment 


On March 17, 1949, plaintiff's husband 
applied to defendant’s soliciting agent for 
a $20,000 twenty-pay life insurance policy, 
executing a salary deduction order in blank. 
The amount of premium to be paid re- 
mained blank. The policy, postdated May 1, 
“to conform with payroll deduction arrange- 
ments applicable to this case,” was received 
by the agent on April 9, one day before 
plaintiff's husband died in an airplane acci- 
dent. The court held that by accepting the 
salary deduction order and incorporating a 
salary premium deduction order in the 
policy and by issuing the policy upon au- 
thority from the insured to insert the correct 
amount of premium, defendant waived the 
application requirement that the policy 
would not take effect until the first pre- 
mium was paid by the insured during his 
lifetime and good health. Judgment for 
plaintiff was reduced by the amount of at- 
torney’s fees awarded and as reformed was 
affirmed.—Republic National Life Insurance 
Company v. Hall. Texas Court of Civil Ap- 
peals, Second Supreme Judicial District. 
January 6, 1950. 14 CCH Lire Cases 102. 


Substantial Misrepresentation— 
No Relation to Death 


The insured stated in his application for 
insurance that he was physically and men- 
tally sound, had never suffered from a dis- 
ease of the brain or nervous system and had 
not received medical or surgical treatment 
within the previous five years. Less than 
sixty days after the policy was issued, the 
insured died in an automobile accident. 
Upon investigating, the insurer found that 
two months prior to the application the 
insured had been medically discharged from 


the United States Army with a disability 
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rating of 100 per cent. The insured had 
suffered a cerebral concussion as a result 
of a fall from a swing at a carnival in Ger- 
many. A month later he was hospitalized 
because of severe headaches, debility in his 
right extremities and faintness. His infirmi- 
ties continued and he was soon discharged 
from service. Under Georgia law a mate- 
rial misrepresentation of a known fact 
voids the policy if the misrepresentation 
changes the character, extent or nature of 
the risk. Slight or unimportant misrepre- 
sentations will not void the policy. The 
court was of the opinion that a misstate- 
ment may substantially increase the risk 
even though the insured does not die of 
the disease misrepresented, and that the in- 
surer was entitled to a directed verdict. 
Judgment for plaintiff was reversed and the 
cause remanded.—Mutual Benefit Health and 
Accident Association v. McCranie, United 
States Court of Appeals for the Fifth Cir- 
cuit. December 30, 1949. 14 CCH Lire 
CAsEs 90. 


“*Good Health’’ Does Not 
Require Perfect Health 


An insurer refused payment under a hos- 
pitalization policy on the ground that the 
insured was not in good health at the time 
she received the policy. On July 7, 1948, 
the insured had a gall bladder condition. 
The medical experts differed as to whether 
the condition was acute or chronic, but 
there was no evidence that the disease had 
its inception prior to June, 1948, which was 
more than a month after plaintiff received 
her policy. On cross-examination, she ad- 
mitted that she had been under the care of 
a doctor for a number of months in 1947 
for a chronic arthritic condition and that 
she had undergone a pelvic operation some 
years previously. These illnesses seemed 
to have cleared up and not to have affected 
her health in May, 1948, at the time she 
applied for the policy. Ruling that “good 
health,” as employed in insurance contracts, 
ordinarily means a reasonably good state of 
health and does not imply’ perfect health, 
the court concluded that the insured was 
in reasonably good health when she re- 


ceived the policy. Judgment for plaintiff 
was affirmed.—A merican Life Insurance Com- 
pany v. Walker, Mississippi Supreme Court. 
December 31, 1949. 14 CCH Lire Cases 84. 


Sole Cause of Death— 
Disease or Accidental Fall? 


A beneficiary sought recovery of double 
indemnity under a clause requiring that the 
insured must have died as the result, directly 
and independently of all other causes of 
bodily injury caused solely by external, vio- 
lent and accidental means. The policy fur- 
ther required that “death shall not have 
occurred as the result of or by the 
contribution of disease or bodily or mental 
infirmity. .’ As a result of a physical 
examination, the insured was found to be 
suffering from chronic epilepsy and “a non- 
specific pulmonary lesion to be considered 
as possible tuberculosis.” During a stay in 
a hospital the insured slipped on a small 
rug and fractured his hip. He was im- 
mobilized and placed in an extension. The 
bone was healing satisfactorily, but signs of 
epileptic deterioration remained, and the 
tubercular condition progressed to the “mod- 
erately advanced” stage. On the morning 
of his death an examination disclosed 
that he was suffering from edema of 
the lungs, defined as an accumulation of 
water in the tissues likely to result fror 
immobilization of an obese patient. The 
medical experts were of the opinion that all 
three factors—epilepsy, tuberculosis and the 
hip fracture—caused the patient’s death. 
They testified that the epileptic and tuber- 
cular conditions were not lethal without the 
fall; however, they did not suggest that 
the patient would have died as a result of the 
fall and the effect of immobilization even 
had he not been suffering from tuberculosis 
and epilepsy. The court was of the opinion 
that the evidence justified the conclusion that 
disease contributed to the death, and 
that the trial court properly dismissed the 
suit. Judgment for the insurer was affirmed. 
—Bennett v. Metropolitan Life Insurance 
Company. Washington Supreme Court. De- 
cember 15, 1949. 14 CCH Lire CAsgs 97. 
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FIRE-CASUALTY—Selected Decisions from All Jurisdictions Involving the 
Construction of Fire and Casualty Insurance Contracts as Reported 


by CCH FIRE-CASUALTY INSURANCE REPORTS 





Origin of Explosion—Question of 
Fact—Multiple Insurers’ Liability 


Plaintiff sought recovery under five dif- 
ferent fire insurance policies for loss sus- 
tained as the result of an explosion originating 
in a prime steam tank used in plaintiff's 
packing plant for rendering lard and tallow 
from waste and scrap meats. Two of the 
policies provided payment for losses caused 
by explosions originating in steam boilers. 
The court affirmed a judgment for the in- 
sured on these two policies, holding that 
the provision did not exempt the insurer 
from liability for loss caused by explosions 
originating in the prime steam tank. The 
other three policies excluded from coverage 
loss originating from explosions arising within 
steam boilers, pipes, fly-wheels and other 
machinery. The judgment for the insured 
on these three policies was reversed, the 
court holding that the insurers were not lia- 
ble for the damage caused by the explosion 
since it originated in the prime steam tank 
which was operated by steam in pipes run- 
ning from a steam boiler to the tank.—The 
Great American Insurance Company of New 
York et al. v. O. K. Packing Company. Okla- 
homa Supreme Court. November 22, 1949. 
Revised by order of court, December 7, 1949. 
6 CCH Frre anp Casuarty Cases 1173. 


Public Liability Insurance— 


Etching of Window Glass 
Is Not “Accidental” 


Plaintiffs had contracted to clean a build- 
ing, the contract stipulating that muriatic 
acid be used. When they discovered that 
this solution would not do a satisfactory 
job, they obtained their employer’s permis- 
sion to use hydrofluoric acid. However, 
as a result of plaintiffs’ failure to mask the 
glass, it became etched with acid. The 
employer sought recovery from plaintiffs 
for damages caused by the etching, and 
plaintiffs sought to shift liability to their 
public liability insurer on the ground that 
the etching was an “accident.” The use of 
the hydrofluoric acid was not accidental, 


Fire and Casualty 


since it was applied at the express direction 
of the employer. But was the result of its 
use “accidental”? The evidence was undis- 
puted that this solution will etch the widow 
glass in a building unless the glass is masked 
during the cleaning process. Consequently, 
the result of the use could not be said to 
be unforeseen, unexpected or unusual. 
Judgment was entered for the insurer.— 
Cross et al. v. Zurich General Accident and 
Liability Insurance Company, Ltd. United 
States District Court, Northern District of 
Illinois, Eastern Division. December 21, 
1949. 7 CCH Fire AND CASUALTY CASEs 7. 


Policy Insuring One Partner 
Protects Partnership 


Three men formed a partnership for the 
purpose of drilling for oil under a jointly 
owned lease. Two of the partners agreed 
to advance the money to meet drilling ex- 
penses, and the third partner agreed to take 
charge of the drilling operations. Potter, 
one of the partners, secured a public lia- 
bility policy from defendant’s agent, who 
decided that the policy should be issued in 
partner McCaleb’s name because the permit 
to drill had been issued to him. However, 
the premiums on the policy were paid by 
the other two partners. A wild well caused 
extensive damage to adjoining property and 
resulted in several claims for damage. The 
insurer contended that since the policy was 
issued to McCaleb in his individual capacity, 
and since the blowout occurred as a result 
of a partnership operation, neither McCaleb 
nor the partnership was protected by the 
policy. Since the policy provided that the 
word “insured,” whenever used, included 
not only the named insured, but any “part- 
ners, executive officer or director ‘ 
while acting within the scope of his duties,” 
the court thought it clear that the parties 
intended to protect all of the partners. Fur- 
thermore, when a policy negotiated by an 
individual partner on behalf of a firm is 
issued, by mistake, in the name of the ap- 
plying partner instead of the partnership, 
equity will reform the contract to cover the 
partnership interest, even after loss. Judg- 
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ment for plaintiffs was affirmed.—Anchor 
Casualty Company v. McCaleb et al. United 
States Court of Appeals for the Fifth Cir- 
cuit. December 19, 1949. 7 CCH Fire AnpD 
CASUALTY CASEs 9. 


When Do You “Use”’ an Elevator? 


The insured’s public liability policy pro- 
vided coverage for injury caused by accident 
arising out of the ownership, mainte- 
nance, ordinary alterations and repairs or 
use of the premises in the conduct of his 
pet shop business. Coverage did not ex- 
tend to the ownership, maintenance or use 
of elevators unless described in the policy, 
and none were described. Therefore, the 
insurer was liable to the insured only in 
case the insured’s liability did not arise out 
of the insured’s “use” of an_ elevator. 
Plaintiff had entered the shop to purchase 
a monkey. The president led him to the 
door of an elevator, opened it, slid up a 
protecting gate and beckoned to plaintiff to 
enter. Plaintiff obeyed and fell to the bot- 
tom of the shaft. The court declined to 
limit “use” to occasions on which the in- 
sured manually operated some “part” of the 
elevator, concluding that it would be absurd 
to hold that a shopkeeper does not “make 
use” of an elevator shaft when he invites a 
customer to enter so that he might be lifted 
to the floor where his purchase may be 
obtained. 


Under the policy the insurer was obli- 
gated to defend any suit covered by the 
policy, even though the suit was groundless, 
false or fraudulent. The court construed 
this clause to mean that the insurer will 
defend the suit if the injured party states 
a claim which is for an injury covered by 
the policy. It is the claim which determines 
the insurer’s duty to defend. Since plain- 
tiff’s complaint alleged facts—breach of duty 
to a business guest who had fallen into an 
open and unguarded shaft—which would 
have supported a recovery covered by the 
policy, it was the insurer’s duty to under- 
take the defense until it could confine the 
claim to a recovery that the policy did not 
Judgment of the lower court, dis- 
missing the first count and granting relief 


cover, 


in the second count, was affirmed.—Lee v. 
Aeina Casual and Surety Company. United 
States Court of Appeals for the Second Cir- 
December 29, 1949. 7 CCH Fire AND 
CASUALTY CAses 11. 
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Property Insured by Lessee— 
Insurer's Liability to Owner 


Is an insurance company required to ac- 
count for the performance of its obligations 
under a fire insurance policy to anyone other 
than the named insured? The Pennsyl- 
vania Supreme Court held that it was not, 
in a case in which plaintiffs had leased to 
one Mary Kaehler a tract of land for use 
as an airport. Under the terms of the lease, 
the lessee agreed to keep the buildings on 
the premises insured against fire loss and to 
keep all runways and hangars in good con- 
dition and repair. If she erected additional 
hangars on the premises, they were to re- 
main her property. Subsequently, the lessee 
acquired a partner, and the partners ob- 
tained from defendant a fire insurance policy 
covering the hangar originally on the prem- 
ises and two additional hangars. A fire 
occurred which resulted in a total loss of 
the original hangar. The partners settled 
with the insurer for the fire loss in an 
amount which did not include the value of 
the original hangar and refused to file proof 
of loss or bring suit against the insurer for 
the damage sustained by its destruction. 
The trial court sustained defendant’s de- 
murrer on the ground that the complaint 
failed to show a right of action. 


Plaintiffs contended that they had a right 
of action because the insurance was taker: 
out for their benefit. The court found this 
claim untenable. The lease provided that 
the lessee was to keep the hangars in good 
condition and repair at her own expense. 
She thus obligated herself to restore plain- 
tiffs’ hangar at the time of the termination 
of the lease, even though it were destroyed 
in the meantime by fire or other accident. 
In view of that obligation, the lessee had 
a primary and paramount insurable interest 
of her own in the policy—the value of the 
property which she was obligated to replace. 
“A policy of fire insurance is a personal 
contract of indemnity against such loss as 
the insured may sustain; the insurance is not 
of the property as such, but of the interest 
of the insured in the property.” What de- 
fendant’s policy insured was the interest of 
the partners in the property insured. Judg- 
ment of dismissal was affirmed.—Spires et al. 
v. Hanover Fire Insurance Company, Penn- 
sylvania Supreme Court, Western District. 
Filed January 16, 1950. 7 CCH Fire AND 
CASUALTY CASEs 26). 
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AUTOMOBILE—Selected Decisions from All Jurisdictions Involving the 
Construction of Automobile Insurance Contracts as Reported 
by CCH AUTOMOBILE INSURANCE REPORTS 





Equal Negligence— 
Railroad Crossing Collision 


Plaintiff’s tractor-trailer unit, a common 
motor carrier, collided at a crossing with 
defendant’s steam railway locomotive. 
Plaintiff’s driver observed the engine about 
100 feet away on a side track moving for- 
ward slowly. He looked at the automatic 
signal, which was not working, and because 
of the rate of travel of the engine 
assumed it was about to stop. Plaintiff 
testified that the signal did not go on until 
he was forty to fifty feet from the crossing 


slow 


and until the engine was from fifty to 
seventy-five feet from the intersection. 
When the driver realized the engine was 


moving forward, he attempted to stop be- 
fore reaching the crossing but was unable 
to do so. He then put his tractor into second 
gear and tried to complete crossing before 
the engine entered the crossing, but did not 
succeed. The fireman testified that as he 
saw plaintiff’s tractor-trailer approaching, 
he assumed it would stop; that when it be 
came apparent that the driver would be 
unable to stop, he gave the emergency stop 
signal, but that the engineer was unable to 
halt the engine in time to avoid the collision. 
Plaintiff's driver, in failing to come to a full 
stop at a distance of at least twenty feet and 
not more than forty feet from the crossing, 
as required by Section 85.92, Wisconsin 
Statutes, was guilty of negligence as a mat- 
ter of law. The railroad was also causally 
negligent in failing to give adequate warning 
signals. The court was of the opinion that 
the evidence required a holding that plain- 
tiff’s negligence was at least equal to that 
of defendant and that the complaint should 
be dismissed. Judgment for plaintiff was 
reversed.—Glendenning Motorways, inc. 7 
Green Bay and Western Railroad Company 
Wisconsin Supreme Court. Filed November 
15, 1949. 32 CCH Avtomopsite Cases 1010 


Owner's Liability— 
Friend of Bailee Driving 

Is a car owner who has given his bailee 
possession of, and consent 
automobile upon a public highway liable in 
damages for the negligent operation of the 


to operate, his 


Automobile 


vehicle when the bailee remains in the car 
but permits a third person to do the driving? 
One Addie Bock had given her fourteen-year- 
\ bailee, 
who without limitation is given the use of a 
car, is for the time given possession and control 


old son permission to use the car 


of the vehicle for a designated purpose with- 
out restriction as to whether it shall be 
driven by him _ personally another 
under his supervision. The fourteen-year- 
old boy was without a driver’s license and 
could not possibly qualify for one until he 
attained the age of fifteen years. Legally 
speaking, he was crippled and could not 
drive. The jury could infer that the mother 
did not intend that her should violate 
the law by driving himself, but that he should 
leave the actual driving to a companion who 
had a license. Consent was obviously for the 
boy’s pleasure that evening, and the court 
was of the opinion that as a parent of ordi- 
nary intelligence, the mother knew that a 
of that age finds his pleasure in the 
company of other youngsters and that, if 
not expressly restrained, the youngsters were 
likely to share the driving of the vehicle 
with each other. Section 170.54, Minnesota 
Statutes Annotated, provides that when a 
motor vehicle is operated upon any street or 
highway of the state by a person other than 
the owner, with the express or implied con- 
sent of the owner, the operator is deemed 
to be the agent of the owner. In construing 
the statute, the court held that the essential 
element of express or implied consent relates 
to the vehicle being driven rather than the 
driver. The court would not read into the 
statute a restriction that the particular 
driver must be known by and his driving 
consented to by the owner. Judgment for 
plaintiff was affirmed—Foster v. Bock et al 
Minnesota Supreme Court. Filed November 
25, 1949. 32 CCH AvtomosiLe Cases 1068. 


or by 


son 


boy 


Speed on Curve— 
Negligence or Wilful Misconduct? 


Where does speed in rounding a curve 
in the road depart from negligence and be- 
come wilful and wanton misconduct so as 
to permit recovery under the guest statute? 
Defendant had taken two curves on a gravel 


road at a speed of thirty-five to forty miles 
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per hour and had increased his speed to 
forty-seven miles per hour in making a shar- 
per turn. On this latter curve the car 
overturned and injured plaintiff, a guest 
passenger. In order to establish gross negli- 
gence or wilful and wanton misconduct, it 
is necessary to show that defendant con- 
tinued to drive in reckless disregard of 
known and dangerous conditions after ample 
warning or after it became apparent that 
continuance of the misconduct would re- 
sult in injury to a guest. Since there was 
no evidence of a continued course of mis- 
conduct after ample warning, plaintiff was 
not entitled to recover. Judgment for de- 
fendants was affirmed.—Stolt, etc. v. Sha- 
logian, etc., et al. Michigan Supreme Court. 
Filed December 8, 1949. 32 CCH Auto 
MOBILE Cases 1155. 


When ‘Sudden Emergency”’ Rule 
Applies 


Automobiles driven by plaintiff and de- 
fendant collided at or near an intersection, 
causing damage to both parties. The jury 
rendered a verdict of no cause of action as 
to either party and plaintiff appealed. At 
defendant's request the trial court instructed 
the jury concerning the “sudden emergency” 
rule. The reviewing court declared that 
the charge failed to apprise the jury that 
a party is entitled to the benefit of that 
rule only if the emergency occurs through 
no fault or negligence of his own. This 
failure on the part of the trial court con- 
stituted reversible error, especially since the 
testimony was conflicting as to the cause 
of and the manner in which the accident 
occurred. The judgment of no cause of 
action in favor of defendant against plain- 
tiff was reversed and a new trial granted. 
—Hansel v. Hawkins. Michigan Supreme 
Court. Filed December 7, 1949. 32 CCH 
AUTOMOBILE CASEs 1154. 


Pedestrian on Wrong Side of Road 
Struck by Truck—Proximate Cause 


A seventeen-year-old boy was struck by 
defendant’s passing truck as he walked along 
the right side of a bridge at night. The 
trial court determined that the boy was 
contributorily negligent as a matter of law 
in violating the code requirement as to walk- 
ing while facing traffic. However, defend- 
ant was passing an approaching vehicle at 
the time of the accident, and the boy could 
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not have extricated himself from the zone 
of danger by leaving the paved surface of 
the bridge and walking either to the right 
or left. Under this set of circumstances, 
the issue of whether the boy’s violation of 
the law was a proximate cause of the acci- 
dent should have been submitted to a jury 
for determination. Judgment for defendant 
was reversed and the cause remanded for 
a new trial.—Standridge, Admr. v. Godsey 
et al. Tennessee Supreme Court. December 
17, 1949. 32 CCH Avutomosite Cases 1151. 


Elbow on Auto Window 
Not Contributory Negligence— 
Evidence of Future Earning Capacity 


At a distance of thirty feet plaintiff ob- 
served that defendant’s approaching vehicle 
was traveling over the center line of the 
road. Plaintiff moved to the right, but 
the two vehicles sideswiped in passing, and 
plaintiff's arm, which was resting on the 
top of the lower part of the door of his 
vehicle, was sheared above and below the 
elbow. The court held that defendant was 
guilty of negligence per se in driving with 
his left wheels over the center line, but de- 
clined to hold that plaintiff was contribu- 
torily negligent as a matter of law in driving 
with his arm in a generally-known and not 
unusual position. A deposition concerning 
plaintiff's loss of earning capacity was ob- 
jected to on the ground that it was highly 
speculative. The court commented that 
evidence to prove a man’s future earning 
capacity must be arrived at largely from 
probabilities. Such evidence would include 
that of age, intelligence, habits, health, occu- 
pation, life expectancy, ability, probable 
increase in skill and rates of wages paid 
generally to those following his vocation 
particularly where, as in this case, plaintiff 
had fitted himself for but had not entered 
his chosen vocation of an expert automobile 
mechanic. The deposition was properly ad- 
mitted. Judgment fot plaintiff was affirmed. 
—Turrietta v. Wyche. New Mexico Supreme 
Court. December 17, 1949. 32 CCH Auto 
MOBILE CAsEs 1145. 


Road Rights of Bicyclists 


The driver of defendant’s gasoline trans- 
port truck passed a vehicle headed in the 
same direction and proceeded to overtake 
three boys on bicycles who, in the mean- 
time, had turned onto the shoulder of the 
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highway. The truck passed two of the boys 
successfully, but as it passed the third, the 
boy struck a rough spot on the shoulder 
and fell from his bicycle into the path of 
the truck. The truck driver had not at- 
tempted to turn out to pass the bicycles 
and had not sounded his horn. Defend- 
ants insisted that the cause of the boy’s 
death was the hitting of the rough spot on 
the shoulder. Conceding that this must 
have been one of the causes, the court 
pointed out that it was not the sole cause 
Defendants’ driver could see and was bound 
to know the hazards incident to approach- 
ing boys riding on bicycles. Under the 
statute persons riding bicycles have the 
same rights and are entitled to the same 
protection as other persons in vehicles upon 
the highway. Whether one of the proxi- 
mate causes of the death was the negligence 
of the truck driver in attempting to pass 
at an unsafe distance was a question of 
fact for the jury. Judgment for plaintiff 
was affirmed.—Morrison et ux. v. Hawkeve 
Casualty Company et al. Kansas Supreme 
Court. December 10, 1949. 32 CCH Avuto- 
MOBILE CASEs 1112. 


Theft of Vehicle from Parking Lot— 
No Contract of Bailment 


Whether the relationship between a driver 
who offers, and a parking Jot operator who 
accepts, a motor vehicle for the purpose of 
parking is that of bailor and bailee depends 
upon whether the parking lot operator as- 
sumes control over and custody of the 
vehicle or simply grants permission to park 
the vehicle at a designated place on the 
parking lot. Defendant operated, adjacent 
to its amusement park, a parking lot, which 
was capable of accommodating 1,000 automo- 
biles and fifteen motorcycles. A_ police 
officer, employed by defendant to preserve 
order in the amusement park, was stationed 
at the entrance to the parking lot from 
the amusement park. Plaintiff paid his fee and 
was directed to park his motorcycle near 
a fence. Owners of vehicles could lock 
them or not as they chose, but plaintiff's 
motorcycle could not be locked because the 
ignition lock was broken. He could have 
rendered it useless by removing a part of 
the mechanism, but failed to take any 
precaution against theft other than to ask 
the police officer to watch his vehicle. No 
employee of defendant was authorized to 
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assume responsibility for any vehicle or had 
any authority other than to designate the 
general areas in which motor vehicles could 
be parked. Receipts were not given, and no 
specific spot in the general area was allotted 
to any vehicle. The court affirmed a judg- 
ment for defendant, holding that there was 
no indication of a definite contract of bail- 
ment or the existence of conduct which 
would justify a reasonable person in believing 
that such an obligation of bailment was 
assumed.—Burcham v. Coney Island, Inc. 
Ohio Court of Appeals, First Appellate Dis- 
trict. November 21, 1949. 32 CCH Auto- 
MOBILE CASEs 1111. 


Tort Claims Act—Measure 
of Damages for Wrongful Death 


\ soldier of the United: States Army, 
while driving an ambulance in a convoy 
of military vehicles, negligently drove into 
a motor scooter, causing the death of 
its eighteen-year-old operator. The boy’s 
administratrix brought a wrongful death 
action under the Federal Tort Claims Act. 
Although the negligent act occurred within 
the State of Alabama, the administratrix 
was entitled to recover actual or compensa- 
tory damages in lieu of punitive damages 
allowed by the Alabama statute. The Tort 
Claims Act had been amended to provide 
for the recovery of actual or compensatory 
damages in death actions based upon acts 
occurring within the states of Alabama 
and Massachusetts whose laws limited re- 
covery to punitive damages. —The damages 
recoverable by the administratrix were to be 
measured by the pecuniary loss which the 
evidence showed was sustained by the persons 
for whose benefit the action was brought 
rather than by the loss to his estate. The 
boy, who was a senior in high school, was 
survived by his stepmother, with whom he 
lived and who qualified as administratrix, 
and by three grandparents. Since there was 
no evidence that any grandparent was in 
such financial circumstances or health as to 
need aid or that any one of them would 
have received financial aid from the boy had 
he lived, recovery was limited to nominal 
damages of $1—Heath, Admx. v. The United 
States of America. United States District 
Court, Eastern Division, Northern District 
of Alabama. July 28, 1949. 32 CCH Avto- 
MOBILE CASEs 1071. 
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Does ‘Employment Exclusion’’ 
Cover Transportation Home? 


While riding home after his day’s work 
in his employer’s truck, plaintiff was seriously 
injured when the truck was involved in an 
accident. Plaintiff was not a guest passenger 
in the truck, but was riding as a passenger 
for consideration under an employment agree- 
ment wherein his employer agreed to pay 
plaintiff $1.50 per hour plus transportation 
to the job and back in return for his services 
as a painter. The insurer defended the insured 
employer on the ground that plaintiff was “en- 
gaged in the employment” of his employer at 
the time of his injuries and was therefore ex- 
cluded from coverage under a policy exclusion. 
Plaintiff argued that at the time of the accident 
he was a passenger for hire in the truck 
under the hiring agreefient, that his duties 
for his employer had ended and that he was 
merely collecting part of his pay (his ride 
home) when he was injured. The court 
upheld plaintiff, holding that the exclusion 
did not apply to an who had 
ceased the day’s production and had left 
the scene of his work. Judgment for plain- 
tiff was affirmed.—Francis v. Scheper et al., 
The Shelby Mutual Casualty Company of 
Shelby, Ohio, Garnishee, Appellant. Michi- 
gan Supreme Court. Filed December 8, 
1949. 32 CCH AvuTomosiLe CAsEs 1078. 


employee 


“Unattended” Truck Construed 


Defendant’s truck, loaded with 3,980 gal- 
lons of kerosene, became disabled and came 
to rest about thirty feet east of two lighted 
kerosene flares which had been placed on 
the road by the State 
to warn of uneven resurfacing. 


Roads Commission 
The driver, 
apprehensive that the flares might ignite his 
load, moved his truck as far as he could, 
eventually bringing it tosrest with its right 
wheels on the edge of the right-hand side 
of the road. About ten feet of the paved 
surface remained open on the left 
the highway. The driver then placed metal 


side of 


and glass reflectors, of a kind approved for 
Motor Vehicle front 
of and behind the truck and in the center 
of the road. 
circuit and possible ignition of his inflam- 


use by the Code, in 


Because of the danger of a short 


mable cargo, he turned off his lights and 
proceeded to the nearest telephone. During 
his absence plaintiff approached the scene. 
He saw four approaching cars, dimmed his 
and 


lights immediately after passing the 
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first car struck the truck. The court was 
of the opinion that the trial court erred in 
refusing to direct a verdict or enter judg- 
ment n. o. ¥. for defendants. The driver’s 
action in proceeding to the nearest telephone 
did not constitute leaving the equipment 
“unattended” within the meaning of the 
statute. Furthermore, the driver was not 
negligent in leaving the truck on the paved 
portion of the road, since his action came 
within an exception in the statutory require- 
ment when the grass shoulder could not have 
supported the load. Judgment for plaintiffs 
was reversed.—Coastal Tank Lines, Inc. v. 
Kiefer et al. Maryland Court of Appeals. 
Filed December 8, 1949. 32 CCH AutTo- 
MOBILE CAsEs 1091. 


Carrier's Liability— 
Passenger Assaulted by Driver 


At two o’clock in the morning plaintiff 
was the sole passenger in defendant’s taxi- 
cab and was occupying the front seat to 
the right of the driver at the latter’s re- 
quest. The driver, without provocation, 
dealt plaintiff a blow on the head, rendering 
him unconscious. In holding the carrier 
liable for the act of its driver, the court 
stated that responsibility did not 
much on the respondeat superior doctrine as 
the duty of the common carrier to exercise 
the utmost degree of diligence and care 
in the transportation of its passengers, and 
this duty included protection against the 
active participation of its servants in a wan- 
ton and unprovoked attack upon a passenger 
while the passenger was being transported 
and while the servant was engaged in ex- 
ecuting the contract of carriage. The rule 
does not apply to a passenger on station 
premises, or where the employee has left 
his post and deserted his duty, or where 
the employee’s duties are not of the class of 
a conductor but rather those of a porter, 
Judgment for the 
injured passenger was affirmed.—O’Brien v 
Public Service Taxi Company. United States 
Court of Appeals for the Third Circuit. 
Filed December 7, 1949. 32 CCH AvutTo- 
MOBILE CASES 1096, 


rest so 


brakeman or policeman. 


Accident— 
Delayed Notice to Insurer 


Plaintiff sought a declaratory judgment 
as to its liability under an automobile lia- 
bility and property damage insurance policy, 
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accident “as 
soon as practicable.” The insurer alleged 
that an accident involving defendant’s fuel- 
oil truck occurred on October 17, 1941, but 
that plaintiff did not receive written notice 
until January 19, 1942, ninety-four days 
after the accident. On October 17, 1941, 
while one of defendant’s drivers was making 
a delivery of oil to the building owned by 
George and Vito Loverde at 401 Oak Street, 
Chicago, Illinois, the building was damaged by 
fire. The driver telephoned defendant’s 
president that the building was on fire and 
that he could not make the delivery. On 
January 9, 1942, defendant’s president was 
served with summons in a suit filed by the 
Loverdes, and he immediately called the 
company’s attorneys to have the court files 
checked to ascertain the nature of the suit. 
After receiving from its attorneys informa- 
tion as to the nature of the suit, the presi- 
dent called its driver into his office and 
learned for the first time the connection 
between the delivery of oil and the fire. 
Notice of the accident was then mailed im- 
mediately to the insurer. The court was of 
the opinion that defendant did not 
have knowledge of the accident until after 
it was served with summons, it had given 
notice “as soon as practicable” after it did 
have knowledge of the accident. Judgment 
for defendant was affirmed.—Dearborn Na- 
tional Casualty Company v. Consumers Petro- 
leum Company. United States Court of 
Appeals for the Seventh Circuit. December 
8, 1949. 32 CCH Avurtomosite Cases 1098. 


which required notice of an 


since 


Late Notice of Accident — Insured’s 
Late Knowledge of Coverage 


On March 26, 1946, the insured under an 
automobile liability policy loaned her car 
to a neighbor who was involved in an acci- 
dent in which plaintiff was injured. Plaintiff 
recovered a judgment against the driver 
and then brought suit against the insurer. 
The insured apparently was unaware that 
she was insured at the time of the accident. 
Her policy had expired on January 4, 1946. 
She alleged that, unknown to her, the agent 
had automatically issued a renewal policy. 
After this policy had been issued the insured 
failed to pay the premium in spite of re- 
peated requests for payment. On April 26, 
one month after the accident defendant 
notified the insured that because of non- 
payment of the premium the policy would 
be cancelled as of May 3. This was the 
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first date on which the insured knew that 
insured. But in spite of having 
received this information, she did not notify 
defendant of the accident which had occurred 
until July 12, shortly after the agent had 
threatened her with suit for the unearned 
premium up to the date of the cancellation. 
Holding that the insured failed to 
notice “as soon as practicable,” as required 
by the policy terms, the court affirmed the 
judgment for the insurer—Runde v. Manufac- 
turers Casualty Insurance Company. United 
States Court of Appeals for the Second 
Circuit. December 7, 1949. 32 CCH Auto- 
MOBILE CASEs 1108. 


she was 


give 


Contributory Negligence— 
Entering Street in Middle of Block 


While crossing a street in the middle of 
the block, plaintiff was struck by a United 
States mail truck. In his suit against the 
government to recover for his injuries, the 
court declared that he failed to sustain the 
burden of establishing by a preponderance 
of the evidence both the negligence of the 
truck driver and his freedom from 
contributory negligence. He failed to show 
that he performed his duty as a pedestrian 
under the Illinois statutes not to enter 
a roadway in the middle of the block unless 
he could do so with safety and without 
interfering with vehicular traffic. Judgment 
was entered for defendant.—Kennedy  v. 
United States of America. United States 
District Court, Northern District of Tllinois, 
Eastern Division. December 21, 1949. 32 
CCH Avtomosite Cases 1101. 


own 


Carrier's Liability— 
“Lurching’”’ as Negligence 


A bus passenger sustained injuries when 
she was forced into a seat by the motion 
of the starting bus. Evidence that the bus 
“lurched forward,” without other tangible 
proof that the bus was propelled forward 
with unusual or unnecessary force, was con- 
sidered insufficient to establish negligence 
on the part of the carrier. A majority of 
the court held that the judgment for plain- 
tiff should be reversed and the suit dismissed. 
A dissenting opinion commented that the 
driver had testified that it was unusual for 
a bus to lurch; that a jury could say that 
the bus did lurch; and that the lurch was 
violent enough to knock plaintiff into the 
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seat and cause her to cry out, “You almost 
broke my back.” Therefore, the dissenting 
justice was of the opinion that the judgment 
should be reversed and a new trial granted. 
—Taylor v. Westchester Street Transporia- 
tion Company, Inc. New York Supreme 
Court, Appellate Division, Second Judicial 
Department. December 27, 1949. 32 CCH 
AUTOMOBILE CaSEs 1107. 


Personal Injury Action Does Not 
Survive Tortfeasors’ Deaths 


Plaintiffs sustained personal injuries in 
a collision with an automobile owned by 
George Weinbarg and driven by his wife, 
both of whom died as a result of the acci- 
dent Suit was brought against the ad- 
ministrator of the estate. The trial court 
held that under the common-law rule plain- 
tiffs’ cause of action did not survive the 
death of the tortfeasors. The reviewing 
court refused to find merit in the conten- 
tion that the common-law rule was incon- 
sistent with the constitutional provision 
that “All courts shall be open and every 
person for an injury done to person, reputa- 
tion or property shall have justice adminis- 
tered without sale, denial or delay.” The 
common-law rule was binding, even though 
the legislature changed the rule in 1947, since 
the accident occurred in 1946. The court 
also rejected the suggestion of defendants’ 
counsel that it should judicially legislate in 
this action in view of the change enacted 
by the legislature after the occurrence of 
the accident. “We are asked to repudiate 
a rule by judicial fiat which persisted in 
two civilizations for a millenium and one-half 
or longer and after we, following the pro- 
nouncement of most of the courts, laid it 
down as a governing rule of law in this 
state. This would smack of favoritism 
toward the plaintiff, antl of that no court 
should be guilty.” Judgment of dismissal 
was affirmed —Muill et al. v. Wienbarg, Admr., 
et al. Wyoming Supreme Court. December 13, 
1949. 32 CCH Avutomosire Cases 1082. 


Liability of Encourager of Tort— 
Racing Vehicles 


Plaintiffs, together with nine other boys, 
were standing passengers in a dump truck 
owned by one Valentino. As the truck 
halted at an intersection, it was overtaken 
by defendant DeWees’ automobile, and there 
were some bantering chatter between the 
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two cars. Subsequently, when the truck 
overtook the automobile, DeWees attempted 
to block passage by swinging to the left 
side of the road and increasing his speed. 
DeWees’ repeated conduct provoked Valen- 
tino into engaging in a speed contest in an 
attempt to pass, and when the truck turned 
a corner at a high speed, the boys were 
thrown to the road. The jury’s finding that 
DeWees’ conduct encited and encouraged 
Valentino’s misconduct afforded a basis of 
liability within the following principle: “For 
harm resulting to a third person from the 
tortious conduct of another, a person is 
liable if he knows that the other’s conduct 
constitutes a breach of duty and gives sub- 
stantial assistance or encouragement to the 
conduct himself. If the en- 
couragement or assistance is a substantial 
factor in causing the resulting tort, the one 
giving the encouragement is himself a tort- 
feasor and is responsible for the consequences 
of the other’s act. There was no error in 
denying the DeWees’ motion for a directed 
verdict.—Carneyv, Adm-x., et al. v. DeWees 
et al. Connecticut Supreme Court of Errors. 
Filed December 13, 1949. 33 CCH Avuto- 
MOBILE CASES 8, 


other to so 


Accident in One State— 
Suit in Another—cControlling Law 


Plaintiff brought suit in Colorado to re- 
cover $25,000 for the wrongful death of his 
minor son which occurred in a bus accident 
in Utah. The Colorado wrongful death act 
limits recovery to $5,000. The rule sup- 
ported by the great weight of authority 
is that in an action for wrongful death, 
where the injury occurred outside of the 
state in which the action is brought, the 
amount of recovery is governed by the lex 
loci and not by the lex fori. Therefore, 
the source of the carrier’s obligation and 
of plaintiff’s rights is the constitutional and 
statutory provisions of the State of Utah. 
They fix both the right and its extent, and 
the rule of damages is an integral part of 
the right. The Colorado wrongful death 
statute does not purport to apply to actions 
brought for wrongful death under a statute 
of another state. Neither is there anything 
in the Colorado statute which indicates that 
Colorado regards full compensatory damages 
for wrongful death committed outside of Colo- 
rado to be contrary to good morals or 
natural justice or violative of the public 
policy of Colorado. Accordingly, the judg- 
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ment rendered for plaintiff in the sum of 
$5,000 was reversed and the cause remanded 
for further proceedings.—Stoltz v. Burling- 
ton Transportation Company. United States 
Court of Appeals for the Tenth Circuit. 
December 15, 1949. 33 CCH AUTOMOBILE 
CASEs 4. 


Insurer's Liability— 
Transfer of Registered Ownership 
Without Consent 


Abraham Cohen was a truck driver em- 
ployed by Linden Farms Milk and Creamery 
Company. Following the usual practice 
among driver-employees, Cohen purchased 
a truck and had it registered in his name. 
Since Linden had advanced the money for 
the purchase price, the registered owner- 
ship was transferred in 1938 to Linden as 
collateral security for indebtedness. When 
the ownership was registered in its name, 
Linden procured from defendant a policy 
of insurance against liability caused by acci- 
dents arising out of the ownership, main- 
tenance or use of the automobile. Shortly 
afterwards Cohen paid off his indebtedness 
to Linden, and the registered ownership 
was transferred back to him, although the 
insurance company was not apprised of this 
action. Plaintiff, who was struck by the 
truck, recovered a judgment against both 
Linden and Cohen, which judgment re- 
mained unsatisfied, and suit was brought 
against the insurer. 


The policy provided that coverage did 
not apply to an accident which occurred 
after the transfer of the interest of the 
named insured without defendant’s written 
consent. If Linden’s interest was restricted 
to ownership, then its transfer of the truck’s 
registered ownership prior to the accident 
left it without any insurable interest. The 
court was of the opinion that the interest 
insured was more than ownership and that 
it covered any accident in which the vehicle 
was used or operated in such a manner as 
to render the insured responsible. Since 
Linden continued to have the truck used 
in its business, it retained an interest that 
was insured by the policy, and the transfer 
of ownership did not relieve defendant of its 
obligation. Judgment dismissing the com- 
plaint was reversed.—Abrams v. Maryland 
Casualty Company. New York Court of Ap- 
peals. December 1, 1949. 33 CCH AutTo- 
MOBILE CASES 28. 
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Comparative Negligence 
at Railroad Crossing 


Shortly after midnight plaintiff's auto- 
mobile, approaching the tracks from a high- 
way, struck the side of defendant’s engine. 
A jury found the motorist guilty of eighty 
per cent and the railroad guilty of twenty 
per cent of the causal negligence. The auto- 
mobile and train were each approaching the 
crossing at a speed of twenty-five miles per 
hour, neither being actually aware of the 
other’s presence because of buildings and 
trees obstructing their view until they were 
but a few feet apart. It was a question of 
only a half second whether the automobile 
or engine would reach the crossing first, 
and with both approaching it at such a speed, 
the law awards no absolute priority to the 
first arriver. The crossing sign required by 
statute had no reflectors to call attention 
to it at night. The reviewing court upheld 
the trial court, concluding that a jury could 
believe that plaintiff was negligent but not 
reckless or the sole author of the accident. 
—Atlantic Coast Line Railroad Company v. 
Hadlock et al. United States Court of Ap- 
peals for the Fifth Circuit. January 10, 
1950. 33 CCH AvutomosiLte Cases 45. 


Validity of Release— 
Mental Capacity to Contract 


As a 


result of an automobile accident, 
plaintiff suffered a severe brain contusion 
which rendered him 


weeks. Prior to his 


unconscious for two 
discharge from the 
hospital, he signed one release in defend- 
ant motorist’s behalf and signed a second 
release a few weeks later 
plaintiff claimed, and *he jury found, that he 
lacked the mental cacwcity to contract at 
the time he signed the The test, 
the reviewing court declared, with regard 
to an ordinary whether the 
mental faculties are so deficient or impaired 
that there is insufficient power to com- 
prehend the subject of the contract, its 
nature and probable consequences and to 
act with discretion in relation to the ordinary 
affairs of life. The court concluded that 
the evidence was not sufficient to support 
the finding of lack of mental capacity to 
contract. A_ strong dissenting opinion 
criticized the majority opinion, expressing 
the view that the jurors were in a better 
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contract is 





WHAT THE COURTS ARE DOING 


AUTOMOBILE 





position to evaluate plaintiff's mental capac- 
ity and the three 
physicians, two of whom had treated plain 
tiff at the time he signed the The 
trial 
court’s holding that since plaintiff's capacity 
to contract was the ultimate question to be 
the jury, expert testimony 
Such a 
rule, the dissent declared, neither was based 


opinions expressed by 
releases, 


dissenting opinion also criticized the 


determined by 
on that question was inadmissible 


on reason, logic or convenience, nor was it 
sound; it deprived the jury of 
subject 


historically 


advice on a about which experts 


have considerable knowledge unknown to 
laymen.—Jimenez v. O’Brien, Broadwater, 
Appellant. Utah Supreme Court. December 
2, 1949. 32 CCH Avutomontte Cases 1125, 


Passenger Refused Entry to Bus— 
Reasonableness of Force 

\ carrier may and, in the public interest, 
should refuse to receive an objectionably in- 
toxicated for transportation. The 
right of a bus driver to use reasonable 


person 


force to eject an objectionable passenger 
extends to preventing such a person from 
becoming a passenger. The question in this 
action was whether the force used by the 
When plaintiff 
himself at the bus door, the 
driver told him that he could not enter be- 


driver was unreasonable. 


presented 
cause he was intoxicated. During a heated 
words, the ex- 
“If you give me any 


and profane exchange of 
asperated driver said, 
more of your lip, I am coming out to you,” 
whereupon he removed his glasses, alighted 
from the bus and elbowed or pushed plain- 
tiff into a wall. Plaintiff, striking 
his head against the wall, sustained a brain 
concussion and broken neck. The jury con- 
cluded, and the court agreed, that the driver 


stone 


had used unreasonable force. Judgment for 
plaintiff was affirmed.—Billy v, Powell et al. 


West Virginia Supreme Court of Appeals. 
Filed October 18, 1949. 33 CCH Automo 
BILE CASES 69, 


Railroad's Liability— 
Low Clearance of Highway Bridge 


An automobile truck and trailer, twelve 
feet in height, collided with an overhead 
bridge which spanned a public highway in 
Maryland. The truck driver, a nonresident, 
was not familiar with the 
accident occurred at night when the height 
of the bridge was not discernible. The words 
“Clearance, 10 feet 6 inches” had been 
painted on the bridge twelve feet above the 
road, but the words were not illuminated 
so as to be visible at night, and there were 
no warning signs on the side of the road 
approaching the The bridge had 
been constructed by the State Roads Com- 
eliminate a dangerous grade 
crossing over defendant’s railroad tracks. 
\ Maryland statute requires a clearance of 
fourteen feet for overhead bridges. The rail- 
road company contended that the Roads 
Commission was solely liable by virtue of 
its authority over the road system and its 
action in designing and erecting the struc- 
ture. The Roads Commission and the rail- 
road company embarked upon a joint enter- 
prise so dangerous that the duty to give 
warning was obvious. In neglecting this 
duty, they became contributing tortfeasors, 
each of whom was responsible for the con 
sequences. The fact that the Roads Com- 
mission was protected against liability by 
a privileged immunity did not affect the 
liability of the other joint tortfeasor. Judg 
ment of was reversed and the 
cause remanded.—Contino et al., etc. v. The 
Baltimore and Annapolis Railroad Company 


road, and the 


bridge. 


mission to 


dismissal 


United States Court of Appeals for the 
Fourth Circuit. December 23, 1949. 33 
CCH Avutomosire Cases 65. 


LITERAL INTERPRETATION OF LAW 


“The common sense of man approves the judgment mentioned by Puffendorf, 


that the 


should be punished with the utmost severity,’ did not extend to the surgeon who 
opened the vein of a person that fell down in the street in a fit. The same common 
that the Statute of 1 Edward II., which enacts that 
a prisoner who breaks prison shall be guilty of felony, does not extend to a 
prisoner who breaks out when the prison is on fire—‘for he is not to be hanged 
because he would not stay to be burnt.’’ 


sense accepts the ruling 
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Solognian law which enacted, “That whoever drew blood in the streets | 


'—U. S. v. Kirby, 7 Wall. 482. 
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STATE LEGISLATION—Continued from page 86 


insurance companies for transacting various 
kinds of insurance business. ‘These com 
panies may be started either by securing 
the required number of applications for the 
kind of insurance involved and the required 
amount of surplus, or by having surplus funds 


equal to the capital stock required of a similar 


stock insurance company. Before funds can be 
secured from the public in the promotion ot 
new mutual companies, the promoters must 
file their plans, sales literature and policy 
forms with the Commissioner and secure 
from him a permit to solicit business. The 
Commissioner can require that the funds 
received from the public in promoting the 
company be placed in escrow and otherwise 
protect the public against loss. In addition, 
there are new provisions governing merger 
or consolidation of mutual companies with 
other companies. 

Article 7, dealing with reciprocal insurers, 
is one of the most complete insarance-code 
chapters on the subject of reciprocal insur- 
ance in existence. Governing the formation 
of domestic reciprocals and the interor- 
ganization relationships of all reciprocals, 
whether foreign or domestic, most of this 
article is new to Kentucky law, though sub- 
stantially all of the article is to be found in 
modern insurance codes of some other states. 


Article 9, which concerns kinds of insur 
ance, reinsurance and limits of risk, adds a 
new category called property insurance, 
which includes fire insurance and allied lines 
and all other coverages on property. Surety 
coverages have been removed from casualty in 
surance and made a separate class, as in 
most other states. Provision is made for 
recognizing reinsurance in companies ad 
mitted to do business in Kentucky or else 
where in the United States, unless disapproved 
by the Commissioner New safeguards for 
policyholders are included so that the insolv- 
ency of an original insurer would not di- 
minish the liability of a reinsuring company. 

Article 10 on “Assets and Liabilities” is 
new except for a provision for establishing 
unearned premium reserves and a life insur 
ance standard valuation law. There are 
explicit definitions as to what may be con- 
sidered an asset and what may be con- 
sidered a liability and how reserves are to 
be computed. In general, these provisions 
have been the law in other states for many 
years and are not expected to work a hard- 
ship upon companies ‘now doing business 
in Kentucky. 


Legislation 


Article 11 on “Investments” changes the 
old law mainly by placing reasonable re- 
strictions upon investments in common stocks, 
in allowing insurance companies some needed 
facilities in handling their real estate and in 
allowing chattel mortgages covering house- 
hold utilities to be considered as part of 
“package mortgage loans” on residences and 
apartment houses, 


Article 13 on “Deposits” provides that the 
cost of administration will be shared by the 
insurance companies on a pro-rata basis. 
The maximum budget for this purpose has 
been increased from $3,600 to $5,400 per 
year, and the number of companies shar- 
ing in the expense has been increased 

Article 14 creates a new category of insur 
ance representatives—solicitors—to serve 
as licensed representatives of insurance 
agents Agents must be licensed for the 
kinds of insurance they handle, and all in- 
dependent or public insurance adjusters must 
be licensed. New agents must take a quali- 
fying examination. A surety bond is re- 
quired of adjusters handling public funds 


Article 15, dealing with “Unauthorized 
Insurers,” contains new provisions protect- 
ing Kentucky residents who purchase insur- 
ance by mail from nonadmitted companies. 
Article 16 on “Rates” continues the present 
law with two minor amendments 

Most of Article 17 is new. Dealing with 
the insurance contract, this article requires 
that installment purchasers of automobiles 
be furnished with full written information 
concerning the amount paid for and the 
coverage provided by the insurance involved 
in the transaction, and a special warning if 
liability insurance is not included. In ad- 
dition, the article prescribes who may make 
insurance contracts, what the contracts shall 
contain and how the contracts may be made, 
delivered and renewed. The Commissioner 
is given the power to prohibit use of con- 
tracts that are ambiguous, misleading or 
deceptive. 

Article 18 on “Disability Insurance” and Ar- 
ticle 19 on “Group and Blanket Disability 
Insurance” require certain standard provi- 
sions for accident and health insurance pol 
icies, and Article 20 contains similar require- 
ments. for life insurance policies. Though new 
to Kentucky law, these provisions are found 
in most other insurance codes. 

Article 21 on group life insurance contains 
the standard definitions and provisions of 
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the nation-wide model legislation recom- 
mended by the National Association of In- 
surance Commissioners. Article 22 contains 
similar standard provisions for industrial life 
insurance policies. 

Article 25 on “Property Insurance” re- 
tains the valued,policy law of the old code 
except for deletion of the requirement that 
the filing-back notice of premium reduction 
by the so-called “co-insurance” provision be 
stamped on the back of the policy. This 
notice was made unnecessary by operation 
of the later rate-regulation laws. 

Article 27 contains new restrictions upon 
the investment powers of title insurers and 
also prohibits their guaranteeing the obliga- 
tions of others. 

Article 28, based largely upon model 
legislation recommended by the National As- 
sociation of Insurance Commissioners, de- 
fines unfair practices and methods which 
tend to create a monopoly in the insurance 
business. Deceptive advertising, coercion, 
misrepresentation, defamation, “bucketing”’ 
of insurance premiums and similar practices 
are prohibited. Adequate procedural pro- 
visions afford, at the state level, an effective 
counterpart to the powers of the Federal 
Trade Commission. 

Article 29 contains the provisions of the 
“Uniform Insurer’s Liquidation Act,” de- 
veloped by the American Bar Association, 
and other provisions for efficient and econ- 
omical administration of the affairs of dis- 
tressed insurance companies. 


Domestic assessment or cooperative insur- 
ance companies and fraternal benefit societies, 
which are governed by special legislation, are 
exempt from the provisions of the code. 


Other Proposed State Legislation 


Air travel insurance . . . A bill has been 
introduced in the New York Assembly 
(H. J. R. 406), which would require the 
Civil Aeronautics Board to issue new regu- 
lations raising from $8,300 to $25,000 the 
limitation on recovery for personal injury 
in case of accident to overseas air travelers. 
Cost of the insurance would be added to the 
price of the passenger’s ticket. 





Automobile certificate of title . . . An 
automobile certificate of title measure (H. 
506) introduced in the 1949 session of the 
Georgia legislature was on third reading in 


the House when that body recessed last 
year. No action has occurred since the 
legislature has reconvened. 


Compulsory automobile liability insurance 
In New York, S. B. 1157, introduced 


by Senator Friedman, would amend the 
Vehicle and Traffic Law and add a new 
section to the Insurance Law, to prohibit 


registration of a motor vehicle unless the 
owner files a certificate of insurance provid- 
ing coverage of $5,000 for personal injury 
for each accident and $1,000 for property 
damage. Taxicabs, buses and certain other 
vehicles would be exempt. In addition, the 
bill would create an arbitration board for 
assigning questionable risks to insurance 
companies. 


Excess insurance A bill (H. B. 46) 
has been introduced in Virginia, which would 
amend the Code of Virginia of 1950 by add- 
ing three sections (58-53.1—58-53.3) which 
would authorize citizens and owners of prop- 
erty in Virginia to procure policies in 
unlicensed foreign or alien companies, to 
prescribe the terms and conditions upon 
which this may be done and to provide for 
taxation upon the premiums of such policies. 


Fair insurance practices . . . A fair in- 
surance practices bill (S. B. 125) held over 
from last year’s session of the Georgia legis- 
lature will be voted upon by the Senate 
early in this session. The bill differs slightly 
from the model measure of the All-Industry 
Committee. 


Financed-automobile insurance . . . A 
New Jersey Senate bill (S. B. 29) seeks to 
amend Chapter 74, Public Laws of 1939, 
concerning insurance on financed automo- 
biles, to except from its provisions new or 
second-hand automobiles held for sale by 
authorized dealers or manufacturers. 


Interlocking directorates . S. B. 1158, 
introduced by Senator Friedman, would pro- 
vide penalties for violation of the stock- 
ownership and interlocking-directorate sections 
of the New York Insurance Law. 


“THOSE WHO EXPECT TO REAP THE BLESSINGS OF 
FREEDOM MUST LIKE MEN UNDERGO THE FATIGUE OF 


SUPPORTING IT.”— 
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Thomas Paine. 
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